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Attorneys for Plaintiff FIFTH AVENUE LANDING CALIFORNIA, LLC 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF SAN DIEGO, CENTRAL JUSTICE CENTER 


Case No.: 37-2017-00037528-CU-BC-CTL 


UNLIMITED JURISDICTION .. 

COMPLAINT FOR DAMAGES AND 
INJUNCTIVE RELIEF 


Jury Trial Demanded 


FIFTH AVENUE LANDING 
CALIFORNIA, LLC, a California limited 
liability company, 

Plaintiff, 


SAN DIEGO CONVENTION CENTER 
CORPORATION, a non-profit benefit 
corporation; CITY OF SAN DIEGO, a 
municipality; and, DOES 1 through 20, 

Defendants. 


Plaintiff Fifth Avenue Landing California, LLC (“FAL”), for its complaint against the above- 
captioned defendants, alleges the following: 

PRELIMINARY STATEMENT 
PARTIES 

1. Plaintiff FAL is a California limited liability company doing business in the County 
of San Diego, with its principal place of business at 1311 First Street, Coronado, California. 

2. Defendant San Diego Convention Center Corporation (the “Corporation”) is a 
municipal corporation doing business in the County of San Diego, with its principal place of 
business at 111 West Harbor Drive, San Diego, California. The Corporation is a wholly-owned 
subsidiary of the City of San Diego. 
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BACKGROUND 


8. This action arises out of a breach of the 2010 Amended, Restated and Combined 
Lease agreement (the “ARC Lease”) between FAL, the Corporation, and the San Diego Unified Port 
District (the “Port”). A true and correct copy of the ARC Lease is attached as Exhibit A. The ARC 
Lease concerns leasehold interests and development rights on an approximately five-acre parcel of 
public tidelands property (the “Property”) located adjacent to the San Diego Convention Center (the 
“Convention Center”). 

The Property 



9. The Property consists of public tidelands loeated at Fifth Avenue and Marina Park 
Way. The Property is owned by the State of California and managed by the Port as trustee. The Port 
is governed by seven appointed Commissioners: four are representatives from National City, 
Coronado, Chula Vista, and Imperial Beach, respectively; three are appointed by the San Diego City 
Council. 

10. In 1984, the Port entered into a 40-year lease of the Property with Sea Group 
Construction. Inc. (“Sea Group”). In 1987, Sea Group assigned that lease to Ray Carpenter. Four 
years later, Mr. Carpenter assigned an undivided 50% interest in the lease to California Properties (a 
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general partnership), and in turn Mr. Carpenter and California Properties jointly assigned the entire 
lease to FAL. 

11. From 1991 to 2010, FAL was the lessee of the Property. During most of that time, 
the Property was designated for use as a “Contractors Work Basin,” from which hundreds of 
millions of dollars in marine contracting were let, including the building of the Navy’s nuclear 
carrier wharfs and the cleanup of the Exxon Valdez oil spill. 

12. In 2007, the Port and the California Coastal Commission approved the development 
of a 23-story building and a 250-room hotel known as the Spinnaker Hotel on the Property, And by 
the end of that year, FAL had spent millions of dollars on the Spinnaker’s development, which 
included clearing the site of office and warehouse buildings, removing railroad rail links to the 
Property, and demolishing a 400-foot apron wharf and other industrial remnants to allow for the 
transformation to take place. 

13. In 2008, a complete renovation of the Property began as the newly entitled Spinnaker 
Hotel pushed aside the adjacent industrial uses. That same year, however, the Great Recession 
devastated San Diego’s hotel industry and halted the Spinnaker’s development. 

14. Because the Spinnaker was no longer being constructed, FAL instead built a new 
marina and ferry terminal in conjunction with the Property, which cost FAL more than $7,000,000. 

15. In 2009, the City and the Corporation determined that the FAL site should be used for 
a Convention Center expansion (the “Phase III Expansion”). The proposed Phase III Expansion 
immediately generated controversy among the public and the California Coastal Commission 
because it was contrary to promises made by the City and the Corporation during the approval 
process for the first expansion, including the promise that the Convention Center would not expand 
towards San Diego Bay. 

The Lease Purchase Transaction: 

16. In 2009, in anticipation of the Phase III Expansion, the Corporation—with the active 

support of the City—^began a year of due diligence, after which it purchased FAL’s lease of the 
Property pursuant to a Purchase and Sale Agreement dated May 7, 2010 (the “Lease Purchase 
Agreement”). A true and correct copy of the Lease Purchase Agreement is attached as Exhibit B. 
_4_ 
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1 


17. The Corporation and FAL also executed an Assignment and Assumption of Lease 

2 Agreement, and the Corporation delivered to FAL a purchase money promissory note (“Purchase 

3 Money Promissory Note”), under which the Corporation agreed to pay FAL $ 13,500,000, consisting 

4 of $ 1,000,000 in cash payable at closing—with partial interest payments due annually for four 

5 years—and the $12,500,000 balance and all deferred interest due on the fifth anniversary of the 

6 closing. A true and correct copy of the Assignment and Assumption of Lease Agreement is attached 

7 as Exhibit C, and a true and correct copy of the Purchase Money Promissory Note is attached as 

8 Exhibit D. 

9 18. In addition to these above agreements, the Corporation, FAL, and the Port entered 

10 into the ARC Lease, under which the Corporation became the lessee of the Property for the 

11 remainder of FAL’s lease term, on the condition that the Corporation comply with the payment 

12 terms under the Assignment and Assumption of Lease Agreement, the Lease Purchase Agreement, 

13 and the Purchase Money Promissory Note. The Purchase Money Promissory Note was secured by a 

14 purchase money deed of trust encumbering the Corporation’s leasehold interest under the ARC 

15 Lease. 

16 The ARC Lease 

17 19. Under Paragraph 49 of the ARC Lease, the Corporation was granted the right to 

18 exercise an option to pursue the Phase III Expansion of the Convention Center on the Property (the 

19 “Expansion Option”), but only if the Corporation timely satisfied several conditions. Those 

20 conditions included obtaining approval of entitlements for the Expansion, obtaining Port approval of 

21 Expansion financing, obtaining approval of the Port Master Plan by the California Coastal 

22 Commission, and amending the Convention Center management agreement between the Port and the 

23 City. 

24 20. So long as the promissory loan did not go into default, Defendants had full use of the 

25 property to construct the purportedly desired Phase III Expansion as set forth in section 49(i) of the 

26 lease. 

27 21. But in the event of a foreclosure of the purchase money deed of trust or the delivery 

28 of a deed (or assignment) in lieu of foreclosure, the leasehold interest in the Property would revert to 
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FAL for a hotel development -without the Phase III Expansion, pursuant to Paragraph 9(h) of the 
ARC Lease. 

22. Paragraph 49 of the ARC Lease states in part: 

In the event of a transfer of this Lease to FIFTH AVENUE 
LANDING, LLC pursuant to Paragraph 9(h) of this Lease 
Paragraph 50 will govern Lessee’s obligations with respect to the 
redevelopment of the Premises and this Paragraph 49 will have no 
further force or effect. 

23. And Paragraph 5 0 states in part: 

If the Expansion Option terminates for any reason, [FAL] will develop 
a freestanding hotel without the [Phase III1 Expansion ... on the 
Premises. 

24. Pursuant to Paragraph 50(h), upon termination of the Expansion Option, and once 
FAL acquires the necessary approvals from the Port and the California Coastal Commission, FAL 
may then negotiate a new 66-year lease of the Property and the Port is required to “diligently and in 
good faith negotiate a definitive lease agreement using [the Port’s] then-standard lease form.” 

The City’s Role in the Phase III Expansion Project 

25. The Corporation is the City’s wholly owned subsidiary, and at all relevant times, the 
City exercised substantial control over the Corporation’s general operations: 

(a) The City appoints the Corporation’s board, 

(b) The City subsidizes the Corporation’s budget. 

(c) The Corporation’s financial statements demonstrate that it would likely not be 
able to satisfy any monetary judgment against it out of its own operating 
budget or assets unless the City allocated funds to it to pay a judgment against 
it. 

26. Moreover, at all relevant times, the City has exercised nearly complete control over 
the Phase III Expansion. Indeed, in 2012, two years after entering into the ARC Lease, the 
Corporation transferred—and the City assumed—nearly every aspect of management and control of 
the Phase III Expansion contemplated under Paragraph 49 of the ARC Lease: 

(a) The City appointed its own project manager for the Expansion project, John 
Casey, and in 2014 requested that FAL meet -with him. FAL met with Mr, 
_5_ 
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Casey and the City’s then-acting director of City Real Estate, Kristi Geitz, to 

i 

discuss compatibility issues between the Phase III Expansion and FAL’s 
marina operations. The: Corporation was not represented at the meeting or in 
the discussions; only the City participated. 

(b) The City Public Works bepartment took control of the design and 
construction process for the Phase III Expansion, 

(c) The City Attorney took control of ongoing legal negotiations with the Port 
regarding the Phase III Expansion, 

(d) The consultant contract for the Phase III Expansion’s project manager was 
transferred to the City with the project manager under the direct supervision of 
the Mayor instead of the Corporation’s CEO. 

(e) All decision making with respect to the Expansion was transferred to the City. 

The City’s Decision to Cause the Corporation to Default Under the ARC Lease 


27. As the due date of the Purchase Money Promissory Note approached, it became 
increasingly clear that the Corporation did not intend to meet its obligations under the ARC Lease 
and intended to default. The only way the Corporation could pay the Purchase Money Promissory 
Note was if the City provided it with the funds to do so. FAL wrote to the Corporation asking it to 
clarify its intentions with respect to the Purchase Money Promissory Note, but initially received no 
response. 

28. On March 3, 2015, the Corporation’s President and CEO, Carol Wallace, wrote to 

Ray Carpenter of FAL as follows; 

Please allow me to apologize for the delay in responding to your 
correspondence dated January 13, 2015 and February 18, 2015. 

As you are aware, the Corporation transferred the Phase III Expansion 
project to the City in 2012 and, as such, we are not the appropriate 
party to respond to inquiries regarding the status of the project. 

I have forwarded copies of your correspondence to Jaymie Bradford of 
the Mayor's Office for further response. 

29. The City remained silent, however, until April 1, 2015 (just prior to the default), 
when the Mayor’s staff initiated negotiations with FAL to extend the due date of the Purchase 
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Money Promissory Note. During those negotiations, the Mayor’s Chief of Staff, Steven Puetz, and 
Jaymie Bradford met with FAL and requested a free one-year extension. FAL agreed to an 
extension with continued interest payments. 

30. Soon after that meeting, however, the City and the Corporation reversed course. On 
May 7,2015, the 5-year anniversary of the Lease Purchase Agreement, the City and the Corporation 
declined the extension the City had requested and chose instead to default on the Purchase Money 
Promissory Note in what appears to have been a strategy to obtain use of the Property for the Phase 
III Expansion without paying what they owed FAL under the ARC Lease for this right. 

31. Indeed, around the time of the Corporation’s default. Corporation Board member 
Steve Cushman held private meetings with key business leaders and told them that he intended to get 
the Property back from FAL or give it “a haircut”—^that is, pay FAL substantially less than what was 
owed under the May 7, 2010 Lease Purchase Agreement and the Purchase Money Promissory Note. 

32. On May 28, 2015, the Corporation’s Board voted to assign the ARC Lease to FAL in 
lieu of foreclosure and to terminate the Expansion Option and all of the Corporation’s rights under 
the ARC Lease. Pursuant to the ARC Lease’s terms, and as a direct consequence of the 
Corporation’s payment default, the leasehold interest was transferred back to FAL under an 
Assignment in Lieu of Foreclosure (the “Assignment”). A true and correct copy of the Assignment 
is attached as Exhibit E. In the Assignment, the Corporation represented that is was assigning the 
lease to FAL “absolutely and free of any right of redemption or other right or interest of Borrower or 
anyone claiming by, through, or under Borrower.” 

33. The default also simultaneously extinguished the Corporation’s Expansion Option 
under Paragraph 49 of the ARC Lease, and triggered FAL’s right and obligation to pursue 
development of a hotel on the Property under Paragraph 50. In short, once the Corporation 
relinquished its interest in the Property back to FAL in May 2015, FAL’s hotel was the only 
Property development allowed under the ARC Lease. 

34. Further, because the Corporation’s Expansion Option was now terminated, the 
Corporation—and its alter ego, the City—^were contractually bound to act in good faith to allow FAL 
to pursue its contractual development rights. 

_ 8 _ 
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35. Even though the City and the Corporation’s default extinguished any development 
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rights or other legal interest they had in the Property, Defendants have continued ever since then to 
actively pursue a Phase 111 Expansion on the Property, in direct breach of the ARC Lease’s terms. 

36. As noted above, around the time of the Corporation’s default, Corporation Board 
member Steve Cushman held private meetings with key business leaders and told them that he 
intended to get the Property back from FAL or give it “a haircut,” 

37. Meanwhile, The City is taking action to advance and finance the Phase 111 Expansion 
on the Property as part of a single enterprise with the Corporation and despite having caused the 
Corporation to forfeit its right to the Property back to FAL. To wit: 

(a) In June 2015, the Mayor contacted San Diego County Supervisor Greg Cox to 
make sure that the final Port Master Plan as approved by the Coastal 
Commission included the Phase III Expansion. FAL appeared at the hearing 
and objected to the final certification of the Port Master Plan because it 
included the Phase III Expansion. 

(b) On May 23, 2016, the Corporation’s CEO announced public town hall 
meetings to discuss an expanded Convention Center on the Property. 

(c) In addition, the Mayor aggressively tried (unsuccessfully) to hold a special 
election to approve financing of the expansion in direct contravention of the 
ARC Lease’s provisions entitling FAL to develop its hotel. 

FAL*s Comnliancc with the ARC Lease After Defendants’ Default 

38. Upon reacquiring the Property, FAL promptly pursued the entitlement of its hotel 
project in strict compliance with the express requirements of the ARC Lease. FAL spent two years 
and about $2 million developing the hotel on Port property. This entailed, among other things, 
creation of architectural and engineering plans as well as preparation of an Environmental Impact 
Report in compliance with CEQA. FAL has met all contractual deadlines. 

39. On January 6, 2016, FAL submitted its proposal to the Port for an 830-850 room, 
four-star hotel; a 560-bed, low-cost hotel; and an expanded marina. FAL’s proposal is currently 


12436l9vl 


COMPLAINT FOR DAMAGES AND INJUNCTIVE RELIEF 





THORSNES BARTOLOTTA MCGUIRE LLP 
2530 Fifth Avenue. 1 1th Floor 
San Diego, California 92103 
(619)236-9363 
FAX(6I9)236.%53 


I243619v! 


1 proceeding through the entitlement process. 

2 40, FAL’s hotel project is estimated to bring significant benefits to the City and the Port, 

3 including: 

4 (a) $7.5 million in new annual revenue to the Port; 

5 (b) 1,100 construction jobs; 

6 (c) 550-650 permanent jobs; and 

7 (d) $9.8 million in new annual taxes for the City (under existing Transient 

8 Occupancy Tax rate). 

9 41. On March 8, 2016, the Port’s Board voted unanimously to authorize Port staff to 

10 move forward with CEQA review of FAL’s hotel project, and the Draft Environmental Impact 

11 Report will be ready for public circulation in the fall of 2017. 

12 The Effects of Defendants’ Breach and the City’s Interference 

13 42. The City’s and Corporation’s actions fhistrate FAL’s ability to exercise its 

14 contractual rights under the ARC Lease because FAL’s hotel development is subject to discretionary 

15 approval fi:om the Port, Through the acts outlined above, and others, the City has unabashedly 

16 interfered, and continues to interfere, with the Port approval process. Defendants’ conduct has in 

17 fact hampered FAL’s progress in developing its hotel under the ARC Lease. 

18 43. On information and belief, FAL alleges that the City and the Corporation also know - 

19 and intend - that their actions are likely to have adverse impacts on FAL’s ability to move forward 

20 with other matters essential to their project including, for example, negotiations with lenders or 

21 investors, hotel operators and representatives of labor. 

22 44, Moreover, Defendants’ conduct is erecting roadblocks in the Port approval process, 

23 Indeed, on June 10, 2015, six weeks after the default, the Port—^with the active encouragement and 

24 assistance of the Corporation and the City and over FAL’s objection—pursued and obtained the 

25 Coastal Commission’s certification of a Master Plan Amendment that still allowed for the 

26 development of a Phase III Expansion on the Property even though the Expansion Option had been 

27 voluntarily terminated by the City’s and the Corporation’s actions. And even though the Expansion 

28 Option and the City / Corporation’s leasehold interest terminated in May, 2015, the Port has 
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continued to publicly recognize the Convention Center Expansion as a potential project. 

45. FAL has asked Defendants to stop giving the public the impression that they have the 
right to build on FAL’s land, but Defendants have continued in the same course of conduct. 

FIRST CAUSE OF ACTION 

Breach of the ARC Lease, the Lease Purchase Agreement, and the Purchase Promissory Note 

(Against all Defendants) 

46. All preceding allegations are incorporated herein by reference. 

47. FAL and Defendants have written agreements providing for the allocation of certain 
rights and obligations regarding the Property. See Exhibits A (the ARC Lease), B (the Lease 
Purchase Agreement), and C (the Purchase Money Promissory Note). Those written agreements 
together provide that if Defendants default on their payment obligations to FAL, the leasehold 
interest in the Property will revert to FAL, and Defendants will no longer have any right or ability to 
have any control over the Property. 

48. FAL fully performed and complied with all obligations under the ARC Lease, the 
Lease Purchase Agreement, and the Purchase Money Promissory Note at all times. 

49. The City and the Corporation defaulted on their payment obligations under the ARC 
Lease, the Lease Purchase Agreement, and the Purchase Money Promissory Note. As a result, the 
City and the Corporation transferred the Property back to FAL and forfeited all rights to the Property 
under those contracts. 

50. Despite the fact that the City’s and the Corporation’s default extinguished any 
development rights or other legal interest they had in the Property, Defendants have continued ever 
since then to actively pursue a Phase III Expansion on the Property, in direct breach of the ARC 
Lease’s terms. The City and the Corporation have engaged in conduct designed to deprive FAL of 
its contractual rights by the follow actions, among others: 

(a) Around the time of the Corporation’s default. Corporation Board member 

Steve Cushman held private meetings with key business leaders and told them 
that he intended to get the Property back from FAL or give it “a haircut”—that 
is, pay FAL substantially less than what was owed under the Lease Purchase 
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Agreement and the Purchase Money Promissory Note. 

(b) In June 2015, the Mayor contacted San Diego County Supervisor Greg Cox to 
make sure that the final Port Master Plan as approved by the Coastal 
Commission included the Phase III Expansion; 

(c) On May 23, 2016, the Corporation’s CEO announced public town hall 
meetings to discuss an expanded Convention Center on the Property. 

(d) The Mayor aggressively tried (unsuccessfully) to hold a special election, at 
great expense to the citizens, to approve financing of a Phase III Expansion; 
and 

(e) Defendants met individually \vith members of the Port Board to lobby against 
approval of the FAL hotel project. 

51. Asa result of Defendants’ breaches, FAL has sustained damage in an amount to be 
proven at trial. 

SECOND CAUSE OF ACTION 

Breach of Assignment in Lieu of Foreclosure 
(Against the City and the Corporation) 

52. All preceding allegations are incorporated herein by reference. 

53. Plaintiff and the City, through its alter ego, the Corporation, entered into the 
Assignment to transfer the ARC Lease back to Plaintiff In that Assignment, the City, through its 
alter ego, the Corporation, represented that is was assigning to FAL the lease “absolutely and free of 
any right of redemption or other right or interest of Borrower or anyone claiming by, through, or 
under Borrower.” 

54. FAL fully performed and complied with all obligations under the Assignment at all 

times. 

55. The City and its alter ego, the Corporation, have breached the Assignment by 
continuing to assert a right to use the property as described above. 

56. As a result of the City’s and the Corporation’s breaches. Plaintiff has been damaged 
in an amount to be determined at trial. 
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THIRD CAUSE OF ACTION 

Intentional Interference with Contractual Relations 

(Against the City) 

57. All preceding allegations are incorporated herein by reference. 

58. Plaintiff had valid agreements with the Corporation under the ARC Lease and the 
Assignment. 

59. The City knew of the valid agreements under the ARC Lease and the Assignment 
under which (a) FAL had the exclusive right to develop a hotel without a convention center 
expansion, and (b) the Corporation and the Port had the obligation to exercise diligent and good faith 
efforts to allow FAL to exercise its development rights under those agreements. 

60. Despite knowledge of these agreements, on information and belief, the City intended 
to induce the Corporation to breach its agreements with FAL as alleged in this Complaint. 

61. The City continues to interfere with FAL’s rights under the contract as set forth in 
this Complaint. 

62. The City’s conduct has prevented, and has made more expensive and difficult, FAL’s 
ability to perform its rights and obligations under the contract as set forth in this Complaint. 

63. Plaintiff has been harmed by the City’s unlawful conduct, and the City’s unlawful 
conduct was and is a substantial factor in causing Plaintiff to be damaged in an amount that is in 
excess of this Court’s minimum jurisdiction and will be established at trial. 

FOURTH CAUSE OF ACTION 

Intentional Interference with Prospective Economic Relations 
(Against the City and the Corporation) 

64. All preceding allegations are incorporated herein by reference. 

65. Plaintiff was and has been in economic relationships with lenders, investors, hotel 
operators, and representatives of labor that probably would have resulted in an economic benefit to 
Plaintiff. 

66. The City and the Corporation knew of those relationships and, on information and 
belief, intended to disrupt those relationships by engaging in wrongful conduct as alleged in this 
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67. Plaintiffs economic relationships with lenders, investors, hotel operators, and 
representatives of labor have been disrupted, causing harm to Plaintiff. 

68. The City’s and the Corporation’s wrongful conduct was and is a substantial factor in 
causing Plaintiff to be damaged in an amount that is in excess of this Court’s minimum jurisdiction 
and will be established at trial. 

FIFTH CAUSE OF ACTION 

Implied Covenant of Good Faith and Fair Dealing 
(Against the City and the Corporation) 

69. All preceding allegations are incorporated herein by reference. 

70. The ARC Lease, the Lease Purchase Agreement, the Purchase Money Promissory 
Note, and the Assignment each contain an implied covenant of good faith and fair dealing that the 
Corporation and its alter ego, the City, would not seek to deprive FAL of the benefits of the 
agreements. 

71. The City’s and the Corporation’s actions described herein breached the implied 
covenant of good faith and fair dealing owed to plaintiffs. Specifically, the City’s and the 
Corporation’s actions in interfering with the Port approval process and asserting a legal interest in 
the Property when none exists constitute breaches of the implied covenant of good faith and fair 
dealing as set forth in the aforementioned agreements. 

72. As a result of the City’s and the Corporation’s breaches of the implied covenant of 
good faith and fair dealing, plaintiffs have been damaged in an amount to be proven at trial. 

SIXTH CAUSE OF ACTION 

Preliminary and Permanent Injunctive Relief 

(Against all Defendants) 

73. All preceding allegations are incorporated herein by reference. 

74. Defendants’ actions alleged above, and their ongoing interference with FAL’s hotel 

development project, have caused, and unless enjoined by this Court will continue to cause, 
irreparable damage to Plaintiff. Because Defendants persist in the conduct alleged above, money 
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damages will not afford adequate relief, further necessitating the need for injunctive relief. 

75. Accordingly, Plaintiff prays the Court to issue a preliminary and permanent 
injunction enjoining defendants, and any of their employees or agents, from interfering with FAL’s 
hotel development project, or otherwise asserting any existing legal interest under which they may 
pursue an expansion of the Convention Center on the Property, in contravention of FAL’s rights 
under the ARC Lease and the Assignment granting FAL exclusive rights to develop a hotel without 
such expansion. 

SEVENTH CAUSE OF ACTION 

Declaratory Relief 
(Against all Defendants) 

76. All preceding allegations are incorporated herein by reference. 

77. A dispute exists and an actual controversy has arisen in that Plaintiff contends that the 
City and the Corporation are in breach of the ARC Lease, the Lease Purchase Agreement, the 
Purchase Money Promissory Note, and the Assignment by taking the actions described above. The 
City and the Corporation, for their part, deny that they are in breach of the ARC Lease. 

78. Plaintiff has no other adequate or speedy remedy at law to resolve this dispute. 

79. Plaintiff requests that this Court declare that the Corporation’s actions—and the 
actions of the City as the Corporation’s alter ego— breach the ARC Lease, the Lease Purchase 
Agreement, the Purchase Money Promissory Note, and the Assignment. 

PRAYER FOR RELIEF 
WHEREAS, Plaintiff prays for relief as follows: 

1. For compensatory damages; 

2. For preliminary and permanent injunctive relief, including but not limited to, an order 
enjoining the City and the Corporation, and any of their employees or agents, from 
interfering with FAL’s hotel development project, or otherwise asserting any existing 
legal interest under which they may pursue an expansion of the Convention Center on 
the Property, in contravention of FAL’s rights under the ARC Lease and the 
Assignment granting FAL exclusive rights to develop a hotel without such expansion; 
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LEASE 


THIS AMENDED, RESTATED AND COMBINED AGREEMENT (the "Lease”), made and 
entered Into this d av of ' April . 2010 (“ARC Effective Date"), by and 

between the SAN DIEGO UNIFIED PORT DISTRICT, a public corporation, h^inafter 
called "Lessor," and SAN DIEGO CONVENTION CENTER CORPORATION, a non-profit 
public benefit corporation, hereinafter called "SDCCC" arnl "Lessee," for purposes of 
amending, restating and combining that original lease agreement, as amended, by and 
between Lessor and Sea Group Construcdon, Inc,, dat^ October d. 1984, and as further 
outlined below; Wnr^ESSETH: 

I 

WHEREAS. Lessor and SEA GROUP CONSTRUCTION, INC., a Caitfbmia corporatbn, 
heretofore on the 9th day of October, 1984, entered Into a Lease of cert^n tidelands In the 
dty of San Diego, California, whh^ Lease Is on fSe in the Office of (he Clerk of Lessor 
bearing Document No. 17439 and 

■WHEREAS, SEA GROUP CONSTRUCTION, INC., a Cafifomla corporation, assigned said 
Lease to RAYMOND ALLEN CARPENTER on the 15th day of December, 1987, which 
Assignment and Assumption of Lease Agreement Is on file In die Office of the derk of 
Lessor bearing Document No. 21596; and 

WHEREAS, Lessor and RAYMOND ALLEN CARPENTER, heretofore on the 18th day of 
^rll, 1989, entered Into an Agreement for Amenrdnent of Lease, ^nendrnent Na 1, which 
Amendment Is on file In the Office of the Clerk of Lessor bearing Documeni No. 23678; and 

WHEREAS, Lessor and RAYMOND ALLEN CARPENTER, heretofore on the 9ih day of 
January. 1990, entered into an Agreement ter Amendment of Lease, Amendment No. 2, 
which Amendment is on file In the Office of the Cleik of Lessor bearing Document No. 
24712; and ^ 

WHEREAS, Ussor and RAYMOND ALLEN CARPENTER, heretofore on the 29th day of 
AprH, 1991, entered Into an Agreement ter Amendment of Lease. Amendment No, 3, which 
Amendment is on file In the Office of the Clerk of Lessor bearing Document No. 26859; and 

WHEREAS. RAYMOND ALLEN CARPENTER assigned an undivided fifty percent (50%) 
Interest In said Lease to CALIFORNIA PROPERTIES, a Oaiffornia genera! partnership, on 
the 7th day of October, 1991, which Assignment and Assumption of Lease Agreement is on 
file in the Office of the Clerk of Lessor bearing Document No. 27602; and 

WHEREAS, RAYMOND ALLEN CARPENTER and CAUFORNIA PROPERTIES, a 
California general partnership, assigned said .Lease to FIFTH AVENUE LANDING, a 
California general partnershfo, on the 7th day of October, '1^1, which Assignment and 
Assumption of Lease Agreement is on file In the Office of the Clerk of Lessor bearing 
Document No. 27603; and 
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WHEREAS, Lessor and FIFTH AVENUE LANDING, a California general partnership, 
henetofons on the 6th day of September, 1002, entered into an Agreement for Amendment 
of Lease, Amendment No, 4, which Amendment Is on file in the Office of the Cteik of Lessor 
bearing Document No. 28826: and 

» . 

VWEREAS, Lessor and FIFTH AVENUE LANDING, a California general partnersh^, 
heretofore on the 30th day of November, 1993, entered Into an Agreement for Amendment 
of Lease, Amendment No. 5, which Amendment Is on file In the Office of the Clerk of Lessor 
bearing Document No. 30620; and 

VWEREAS, Lessor and FIFTH AVENUE LANDING, a California general partnership, 
heretofore on the 23rd day of August, 1994, entered Into an Agreement for Amendment of 
Lease, Amendment No. .6, which Amendment Is on fDe In the Office of the Clerk of Lessor 
bearfog Document No. 31752; ahd 

•I 

WHEREAS, Lessor and FIFTH AVENUE L/V^DING, a California general [wrtnershlp, ’ 
heretofdns on the 26th day of September, 1095, entered Into an Agreement for Amendment 
of Lease, Amendment No. 7, which Amendment Is on file In the Office of the Cleric of Lessor 
bearing Document No. 33405; and 

WHEREAS, Lessor and RFTH AVENUE LANDING, a Calffomta general partnership, 
heretofore on the 7th day of January, 1997, entered Into an Agreement for Amendment of 
Lease, Amendment No. 6, whk^ Amendment Is on file In the Office of the Clerk of L^sor 
bearing Document No. 35363; and 

WHEREAS. Lessor and FIFTH AVENUE LANDING, a California general partnersh^, 
heretofore on the 17th day of March 2000, entered Into an Agreement for Amendment of 
Lease, Amendment No. 9, which Amendment is on file In the Office of the Clerk of Lessor 

. bearing Document No. 40016; and 

% 

i^EREAS, FIFTH AVENUE LANDING, a Cal^mla general partnership, assign^ said 
Lease to FIFTH AVENUE LADING, LLC, a Cafifomla limited llabBIty company, on the Ist 
day of July 2003, \A^ch Assignment and Assutr^thm of Lease Agreement Is on file In the 
Office of the Clerk of Lessor bearing Document No. 46576; and 

WHEREAS, Lessor and RFTH AVENUE LANDING, LLC. a Cafifomla limited Rabiilty 
company, heretofore on the 7th day of October 2003, entered into an Agreement for 
Amendment of Lease, Amendment No. 10, which Amendment Is on fils in the Office of the 
Clerk of Lessor bearing Document No. 46577; and 

WHEREAS, Lessor and FIFTH A\^NUE LANDING, LLC, a California (imited liability 
company, heretofore' on the 6lh day of August 2006, entered Into an Agreement for 
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Amendment of Lease, Amendment No. 11, which Amendment Is on file in (he Office of the 
Clerk of Lessor bearing Document No. 50952- and 

\/\^EREAS, on January 1,2007, (he description of the Leased Premises was automaticaly 
amended to the description of the Expanded Leased Premises, all provisions of the Lease 
are applicable to the Expanded Leased Prenrrfses and all references to the Leased 
Premises, shall refer to (he Exptmded Leased Premises. 

WHEREAS. Lessor and FIFTH AVENUE UNDING, LLC, a CaHfornra Ihiited llabllily 
company, heretofore on the 13th day of February 2007, entered into an Agreenjent for 
Amendment of Lease. Amendment No. 12, which Amendment is on file In the Office of the 
Clerk of Lessor bearing Document Na 51512: and 

WHEREAS, FIFTH AVENUE LANDING, LLC. a California limited liability company assigned 
said Lease to Lessee on the 6^ day of April. 2010, which Assignment and Assumption of 
Lease Agreement is on file in the Officfo of the Clerk of Lessor bearing Docunfont No. 

5fi4B4-jand 

WHERE^, as a part of the aforesaid assignment from FIFTH AVENUE LANDING, LLC to 
Lessee, Lessor apfH-oved an encumbrance of Lessee's leasehold in the form of a deed of • 
trust ("SDCCC Deed of Trusf) securing a portion of the purchase price paid by Lessee to 
FIFTH AVENUE LANDING, LLC for such assignment, which is on file in the Office of the 
Clerk of Lessor Bearing Document No. S64B5 _; and 

WHEREAS, Lessor and Lessee are nrrutuaiiy desirous of further amending said Lease; 

NOW THEREFORE, Lessor, fw the consideration herebiafter set forth, hereby teases to 
Lessee for the term and upon the conditions hereinafter set forth, a portion of those lands 
within Lessor’s jurisdiction, which lands are more particularly described as follows: 

Approximately 147,642 square feet of tideland area located on Parcel No. 1 
and approximately 45,590 square fo^ of tideland area located on Parcel No. 

2, with both parcels located on Convention Way and Marina Park Way In the 
City of San Diego, California, more partteylfrly delinetded on 

Lessor's Drawing No. 01^ -(Xr^ ated HAR I 8 2010 . attached hereto as 
Exhibits ”A” and *8” and by (his reference made a part hereof, hereinafter 
"Leased Premises", ’ ' 

TO HAVE AND TO HOLD said Leased Premises for the term of the Lease and upon the 
conditions as follows: 

1. TERM; The term of the Lease shall be for a period of forty (40) years, commencing on 
the 1** day of July 1984, hereinafter called the "Commaicement Date * and ending on the 
30th day of June 2024, hereinafter called the "Termination Date," unless sooner terminated 
as herein provided. 
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2. USE; 


(^) Leased Premises . Lessee agrees (hat Parcel No. 1 of the Leased Premises 
shall be used only end exclusively for public parking, meetings, exhibitions, 
trade shows and special events. Psux^ei No. 2 of the Leased Premises shall 
be used only and exclusively for a public park/plaza that shall, at a minimum, 
be open and available for public use between the hours of 8:00 a.m. and 
10:30 p.m. seven (7) days a week unless Lessee is directed in writkftg by the 
Lessor’s Executive Director, In his or her sole and absolute discretion, to 
maintain a different schedule. 

(b) Temporary Special Events . Lessee may hold temporary special events 
(generally less than forty-eight (48) hours each, excluding setup and 
breakdown times), such as, without ilmitatipn, weddings, holiday parties, 
concerts, conventioneer rowings, lectures, etc. in portions of said public 
park/plaza area located on Parcel Nos. 1 and 2 of the Leased Premises and 
Lessee may grant permission and diarge reasonable fras and Impose 
reasonable requirements for other organizations and groups to hold such 
terr^rary special events In the public park/plaza area. Said temporary 
special events will be subject to the provisions of a "Master Special Events 
Permlf which shall be Issued from time-to-tfme by Lessor to Lessee, which 
Permit win require Lessee to comply with Lessor's "Special Event Proc^ures 
end Guidelines" (which mey be amended from thne-to-tlme). Each such 
Master Special Events Pemnlt shall Indude, but Is rrot lirnited to, the following 
provisions: (0 a minimum term of three (3) years which is renewable upon 
request of Lessee unless dlls Lease has expired or been terminated; OQ 
Lessee will be responsible for the Issuance of sub-permits to other 
organizations and groups; (HD Lessee may require that sub-permittees utilize 
Lessee’s personnel, fodntles, catering, and sitiliar services and pay 
reasonable fees to Lessee for such services; (Iv) -said Special Event 
Procedures and Guidelines, as amended from tkne^time, shall not be 
Inconsistent wfdi foe rights of Lessee under this Lease; (v) Lessee shal 
maintain reasonable public access through the public patl^plaza to San 
Diego Bay at all times, Including during spedal events and (vi) as per 
Lessor's Port Master Plan, "at no Bme wrtll pifoilc access to the sidewalk 
promenade be fenced, screened or blocked off by any structure," unless 
Lessor’s Port Master Plan is oth(»wlse amended. The foregoing 
notwithstanding, Lessee may control lateral access- to the sidewalk 
promenade In connection to Its special events provided longitudinal access to 
and along the sidewalk promenade remains unrestricted at ail times.and 
further provided that such controlled access is consistent with applicable 
District end California Coastal Commission rules, regulations and policies. 
The sidewalk promenade fe designated on the attached Exhibit "B” by the 
public pedestrian access easements located throughout the Premises. 
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Further, Lessee shall pay Lessor the appropriate rent due for such temporary 
special events pursuant to Paragraph 3 below. The forgoing 
notwithstanding, for so long as SDCCC or Permitted Assignee (defined 
below) is the Lessee under this Lease, the temi of the Master Special Events 
Permit shall run from Its initial issuance to the termination of (his Lease. 

2.1 UNAUTHORIZED USE’ CHARGE: Lessee shall pay Lessor Twenty. Percent (20%) 
of the gross rece^ts for any service or use that is not penmitt^ under this Lease. This 
payment is subject to the due date for rent and the provisions for delinquent rent provided In 
Paragraph 3 herein. The e)d8t6nce of the Twenty Percent (20%) cha^e In this Paragraph 
and the payment of this charge or any pert (hereof, does not constitute an authorization for 
a particular service or use, and does not wj^e any Lessor nghts to tenninate a service or 
use or to default Lessee for participating in or allowing any unauthorized use of the Leased 
Premises.. 

* 

3. RENT; Lessee agrees to pay to Lessor rent in accordance With the following: 

(a) The remaining term of this Lease shall be divided Into the following rental 
periods, hereinafter 'Rental Periods': 

Aprils . 2010fln«ertARCafecBtfoDaM* April 5 . 2020 ^it 10 yaan folkmh^ ARC Eisdlve Data) 

(first remaining Rental Period”) 

apt-n «; 2020 pnsart date 10 yarn and one day ftwn ARC Btacttv* Date) — June 30,2024 

(“second rernalning Rental Period”) 

(b) The rent for the first remaining Rental Period of thte Lease shall be a 
mInteiUm of Tliree Hundred Sevens Six Thousand Dollars ($376,(K)0) per 
year, hereinafter ”Mkiinrumi Annual Rent,” subject to ac$ustment described In 
Paragraph 3.1 herein, or the cumulative total of the percentage rents per year 
as provided In (c) below, whichever Is greater, 

K. 

(c) Percentage rents shat! be calculated on a months basis and shall be based 

on the following percentages of the gross Income as defined In subparagraph 
0) herein: ‘ 

Fifteen Percent (15%). of tiie gross Income from sale of parking 
services or rental of parking spaces. 

Three Percent (3%) of the gross Income from sale of food related and 
from sale of catered food on the Leased Premises. 

7 * 

Five Percent (5%) of the gross Income from sale of alcoholic and 
nonalcoholic beverages from sale of catered alcoholfc: and 
nonaicohoiic beverages on.the Leased Premises, 
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(4) Ten Percent (10%) (?f the gross Income from temporary speda! ^vente 
in the public park/plaza area of the leased Premises not covered by 
subparagraph 3(c)(2) and 3(c)(3) above. 

(5) Ten Percent (10%) of the gross Income from any and ail activities, 
operations, and errterprises permitted under the terms of the Lease ' 
and not oUierwise addressed virithin the foregoing-provisions. 

{ 6 } Tvrenty Percent (20%) of the gross income from any and all services 
or uses not permitted under the terms of the Lease and not othenA/ise 
addressed within the forgoing provisions. 

* 

(d) The rent for the second and third remaining Rental Periods and any extension 
thereof shall be adjusted In accordance with Paragraphs 3.1 end 3.2 herein. ■ 

(e) On or before the 20th day of each month, Lessee shall render to Lessor, in a 
form prescribed by Lessor, a detaited report of gross income for that portion 
of the accountbig year which ends with and includes the i£»t day of the 
previous calendar month. The- accounting jrear shall be 12 full calendar 
months. The first accounting year shaB begin on the firet day of the first 
month during which the percentage rent descxibsd in this Lease becomes 
effective. Subsequent cMXounting years shall begin upon each anniversary of 
that date during the Lease term or any extension thereof. Eadi report shall 
be signed by Lessee or its responsibie agent under penalty of perjury and 
shaB include the following: 

(1) The total gross Income for said portion of the accountlna ^ar, 
itemized as to eadi of the business categories for whidi a 
sepsuate percentage rent rate Is established. 

(2) The related Itemized amounts of percentage rent computed, as 
' herein provided, and the total thereof, 

(3) The total rent previously paid by Leasee for the accounting year 
within virhich the preceding month fails. 

Concurrently with the renderfog of each monthly statement, Lessee shall pay 
the greater d the following two amounts: 

(4) The total percentage rent computed for that portion of the 
accounfing year ending with and including the last day of the 
preceding rhonth {Item (2) above], less total rent previously 
paid for the accounting year [item (3) above], or 
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(5) One-twelflh (1/12th) of the Minimum Annual Rent, multiplied by 
. the number of months from the beginning of the accounting 
year to and including the preceding month, less total rent 
previously paid for the accounting year (item (3) cdoovej. 

(Q All payments shaB be delivered to and etatemente required In Paragraph (e) 
above shaii.be filed with Lessor’s Treasurer. Checks shall be made payable 
to the San Diego Unified Port District and mailed to Ihe Treasurer’s Office, 
San Diego Unified Port District, Post Office Box 120488, San Diego, 

. California 92112-0488, or delivered to the Treasurer’s Office, ,San Diego 
Unified Port District, 3185 Pacific H^hway, San Diego, CaHfbmla. Lessor 
may change the designated place of payment and filing at any fime upon ten 
• (10) days’ written notice to Lessee. Lessee assumes aS risk of loss and 
responsibility for Late Charges, as hereinafter described, if payments are 
made by mall. 

(g) Lessee hereby acknowledges that.late payment by Lessee to Lessor of rent 

and other sums due hereunder wIS cause Lessor to Incur costs not 

contemplated by this Lease. Accordingly, In the event Lessee is delinquent in 

rendering to Lessor an accounting of rent due or in remitting the rent due in 

accordance with the. rent pro\ri8ions of this Lease, Lessee shall pay, in 

addition to the unpaid rent, five percent (5%) of the delhquent rent, if rent is 

still unpaid at the end of fifteen (15) days, Lessee shall an additional five 

percent (5%) [being a total of ten percent (lOX)] (coBectively, "Late 

Charges"). The parties hereby agree that said Late Charges are additional 

reht and are not Interest, and that said Late Charges are appropriate to 

compensate Lesscx- tor toss resulting from r^t delinquency Includit^, vrithout 

IlmKatlon, lost opportunliies, and the cost of servicing the delinquent account 

Acceptance of such Late Chcsges and any portion of the tote payment by 

Lessor shall In no event constHute a waiver of Lessee's default with respect to 

such overdue amount, nor prevmt Lessor from exerdstog any of its other 

rights and remedies. The Executive Director of Lessor shall have the right. In 

his or her sole and absolute discretion, to waive tor good cause any Late 

Charges upon wriUen application of Lessee tor any such delinquent^ period. 

• 

t 

(h) All payments by Lessee to Lessor shall be by a good and sufficient check. 
No payment made by Lessee or receipt or acceptance by Lessor of a lesser 
amount than the correct amount of rent due under this Lease shall be 
deemed to be other than a i^yment on account of the earliest rent due 
hereunder, nor shall any enctorsement or statement on any check or any 
latter accompanying any check or payment be deemed an accord and 
satisfaction, and Lessor may accept such check or payment without prejudice 
to Lessor’s right to recover the balance or pursue any other available remedy. 
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(!) Lessee shaK, at ali fbmes during the term of this Lease, keep or cause to be 
kept, accurate and complete records and double entry books of account of all 
financial transactions in the operation of all business activities, of vtriratever 
nature, conducted in pursuit of the rights grantml herein. The records must be 
supported by source documents of original entry such as sales invoices, cash 
register tapes, bank depository documentation, purchase invoices, or other 
pertinent supporting documents. Financial statements (a balance sheet and 
income/expense statement), based upon the double entry books of account, 
shall be prepared not less than annually. 

All sales under this lease shall be recorded by means of a comprehensira 
system which Jncludes sufficient business processes to msure that alt monies 
received are clearly and accurately recorded and are documented by extern 
reports and for (^Inal eoutce documents. The system shall provide 
appropriate reporting and distinction of all sales categories and be able to 
generate an audit tial of al transactions. Sales may also be recorded by 
another system If first approved In writing by the Executive Director of Lessor. 

Contracts, Ulte, invoices, sales receipts or other simKar-fype documents 
e^ridencing transactions between any parties doing business underfills Lease 
(Indudlng sublessees) shall In no event Identliy rent due to Lessor as a 
separate charge, tee or tax. 

AH Lessee’s books of account, records, financial statements, and 
documentation related to this Lease or to business operations conducted 
within or from the Leased Premises , shall be kept either at the Leased 
Premises or at such other locations as are acceptable to Lessor. Lessor shall 
have the right at any and all reasonable times, following a notice provided to 
Lessee 10 business days in advance, to armmlne and audit said books, 
lecoids, financial statements, and documentation, without restriction, ter the 
* purpose of determining the accuracy thereof, the accuracy of the months 
statements of gross Income submitted, and the accuracy of the rent paid to 
the Leaeor. In the event that the Lessee's business operations conduded 
within or from the Leased Premises are part of a larger business operation of 
the Lessee, and any part of the books, records, finandal statements and 
documentation required herein is prepared only for the larger operation, and 
not solely for the business operations of the Leased Premises, then the 
Lessor shall also have the right to examine and audit that part of said books, 
records, financial statements, and documentation of the larger business 
operation. 

* 

Lessee's tellure to keep such bod(s of account, records, financial statements, 
and documentation and make them available for Inspection by Lessor Is a 
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breach of this Lease and cause for termination. The Executive Director of 
Lessor shaii have the discretion to require the instailatlon of any additional 
accounting methods or controls he may deem necessary, sidiject to prior 
written notice, in tiie event the Lessee*does not make a\^lable the origbiaJ 
records and books of account at the Leased Premises or within the Hmits td 
San Diego County, Lessee agrees to pay ail necessary travel expenses 
incurred by Lessor In conducting an audit at (he location r^ere said records 
and books of account are maintained. 

Additionally, if the audit reveals a discrepancy of more than five percent (5%) 
between the rent due as reported by Lessee and the rent due as determined 

, by the audiL andfor Lessee has failed to maintain complete and accurate 
books of account, records, financial statements, and documentation in 
accordance with this Lease, then Lessee shall pay the cost of the audit, as 
determined by the Executive Director of Lessor! plus the rent determined to 
have been underpaid. In addition, should Lessee tail to pay said amounts 
within thirty (30) days after written notice from Lessor, then Lwsee shall pay 
an ^dillonal fee of ten percent (10%) of said unpaid amounte as 
conpensatton to Lessor for admkils^tive costs as previouaiy described 

herein, along wKh the reiU detenmined to have b^n underpaid. 

•* 

» 

Furthermore, if the audit reveals that rent due to Lessor is less than five 
percent (5%) between the tent due as reported by Lessee and the rent due 
as determined by the audit, and should Lessee feN to pay said unpaid rent 
within thirty (30) days after written notice from Lessor, then Lessee shaS pay 
additional fee of ten percent (10%) of said unpaid rent as compensadon to 
Lessor for administrative costs as previously described herein, along with the 
rent determined to have been underpaid. 

Lessee agrees to pay such ranounfs as set forth ctoove. Acceptance of late 
charges and any portion of the late payment by Lessor shaii In no event 
constitute a waiver of Lessee detoult with respect to tale payment, nor 
pr^ent Lessor from exercising any of tire other rfehts and remedies granted 
in this Lease. The' Executive Director of Lessor shall have the right to waive 
for good cause any late charges upon written applicafbn of Lessee for any 
such delinquency period. 

If toe audit reveals that rent has been overpaid by Lessee, then Lessor shall 
credit Lessee in the amount of said overpa^nnentviriiidi credit shall be used to 
offset future rental payments) due Lessor. * 

0) Gross Income'shall include all income resuHlr^g ftom operations, businesses 
and commercial activities conducted on or trorp the Leased Premises or any 
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other property that is located within Lessor's Jurisdiction (unless such income 
is being reported imder another agreement vrith Lessor): 

(1) whether conducted by Lessee, Its sublessees or concessionaifes, or 
parties operating through Lessee, its sublessees, or concessionaires; 

(2) whether conducted with or without an agreement with Lessor or a tenant 
of Lessor or a tenant of Lessee; 

Gross income shall include revenue from whatever source derived including, 
but not limited to; 0) sales via the Internet; (ii) sales via telephone; (tii) agency 
sales; and Ov) any other type of sales Aether such sales occur from the 
Leased Premises or elsevrirera) resulting In Lessee's customers receiving 
services, products, or benefits on or from the Leased Premises and vdiether 
for cash or credit, excluding operations, businesses and commercial activities 
conducted within Phases I and/or 11 of the existing San Diego Convention 
Center. 

Gross income shall Include any tmnufactuter's or importer's excise tax 
Included In the prices of the goods sold, even though the manufacturer or 
importer is also the retailer thereof, and it is immaterial whether the amount of 
such excise tax is stated as a separate charge. ' 

Gross income, however, shall not Include any of the foUowIng: (1) sales of 
United States postage; (2) any sales or excise taxes payable by Lessee to 
any governmental ^enr^ as a direct result of operations under this Lease, 
provided that the amount of such taxes is shown on the books and records 
efsewHere herein required to be maintained; (3) gratuities, provided the 
customer voiuntarlfy detemilnes the amount of said grahilty to be paid, or the 
customer is aware that the Lessee has added a prs'esfablished gratuity to 
the charge for. the services rendered and said additional amount Is 
segregated and fdentlffed as a gratuity on the billing to the customer; and (4) 
tidcet sales price (If this Lease allows .ticket sales for events that wBi occur on 
property not within Lessor's jurisdiction for events or acfivHies ki which 
Lessee has no ownership interest [e.g., San Diego Zoo, San Diego WHd 
Anirhal Park, Sea World, Caribbean cruises, etc.] gross Income shaS.Include^ 
all income, fees and commissions that Lessee receives as compensation for* 
handling and making said ticket sales). 

Further, refunds for goods returned shall be deducted from current gross 
Income upon th^r return. 

Bad debt losses shall not be deducted from gross income. 


io‘ 



3.1 COST OF UMNO RENT ADJUSTMENTS: 


(a) This Lease shall provide for the following mW-term Rental Period adjuslmenl 
dates, hereinafter ‘Ac^ustment Dates': 

- (Insert date five years following the ARC Effective Date) 

(b) On the lefeienced Adjustment Dates, the Minimum Annual Rent epedfied in 

Paragraphs 3(b) and 3(d) herein shall be adjusted by the hicrease, If any. in 
the Consumer Prh® Index for Ail Urban Consumers for 
Los Angeies/RIversIde/OrangB County, CA/All Items based on the period * 
1982-64 100 as published by the Un^ States Department of Labor's 

Bureau of Labor Statistics, hereinafter "CPr. The Minimum Annual Rent 
payable pursuant to Paragraphs 30 j) and 3(d) of this Lease shall be 

. multiplied by a fraction, the numerator of which shall be the CPI for the 
calendar month whidr Is three months prior to the Adjustment Date under 
consideration, and the d^omlnalor of which shall be the CP( for the calendar 
monft which is three months prior to commencement of the then-current 
Rwtal Period. TTie sum so calcuiated shall constitute the new Minimum 
Annual Rent herein, but In no event shall sudr hew Minlnsim Annual Rent be 
less than the Minimum Annual Rent payable for the Rental Period 
Immediately preceding said Adjustment Date. 

In the event the CPI Is no longer published, the Index for the Adjustment Date 
shall be the one reported In the U. S. Department of Labor's comprehendve ^ 
offidal index most nearly corresponding to the foregoing description of the ' 
CPI. If the herein-described Department of Labor Indices are tto longer 
published, another Index generally recognized as authorltattve shall be 
substituted by agreement of the parties, if they are unable to agree within 
rfxty (60) da^ after demand by either party, a substitute Index wifi be 
selected by the Chief Officer of the San Francbco Regional Office of the 
Bureau of Labor Statistics or its successor. 

NotwKhstanding the publication dates of the CPI, the Minimum Annual Rent 
shall be adjusted to be effective on the Adjustment Dates. Until said 
Minimum Annual Rent Mjustment can .be reasonably determined by CPI 
publication, Lessee shall conftnue to make rent payrrients pursuant to this 
Lease at I he same rent In effect at the then-current Rental Period. Because 
of this proviston, underpayments of rent shall be Immediately paid to the 
Lessor. 


♦ 
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3.2 RENT REVIEW; 

I 

a) Beginning with the Rental Period which commences July 1.2016, the rent as 
spedfled In Paragraphs 3(b) and 3(c) herein shall be mutually agreed upon 
by Lessor and Lessee; provided, however, that (I) the Minimum Annual Rent 
agreed to at the comnftencement of each Renta! Period shall not be less than 
75% of the average total percentage rents paid during the last three 
accounthig years of the previous Rental Period; (II) the percentage rental 
rates shall not be less than the percentage rental rates most recently adopted 
by Lessor’s Board of Port ConirTtfssloners; and, (HI) the agreed>to Minimum 
Annual Rent shaH be further acOdsfed In accordance with Paragraph 3.1 
herein. 

(b) Irt the event the parries cannot agree to the rent for a Rental Period, the rent 
for said Rental Period shall be determined .by three arbitrators hi aocordance 
with Sections 1280 through 1294.2 of the CalHomla Code of Civil Procedure. 

I ** 

The parties agree that, after notice by either party to the other requesting 
arbitration, each party shall appoint one arbitrator writhin thirty (30) days. 
Notice of the appointment shall be given by each party to the other patty 
when made. Should either party fall to appoint Its arbitrator within said time 
period, then the party that has appoint^ Its arbitrator may petition the 
Superior Court of the state of California, county of San Diego, to appoint the 
secfond arbitrator. The parly making the appBcatlon shall give the other party 
notice of its appiteation. AB costs, Including attorney fses associated with the 
couifs appointment of the second aibitratar, shall be borne by the parb/ which 
failed to ^polnt Its arbftretor. 

The two arbitrators shall Immediately choose a third arbitrator to act with 
theni. If they faM to select a third arbitrator wRhin thirty (30) days following the 
appototment of the secorKi arbitrator, on application by either party, the thkd 
arbitrator shall be promptly appointed by the ttien-presWIng judge of the 
Superior Court of the state of Calirornla, county of San Diego, acting In 
his/her Individual capacity. The patty making the application shall give the 
other party notice of Its application. All of the arbitrators shall be qualified real 
estate appraisers that are Ikrensed to practice In the state of California. 

I 4 

By no later than ihkty (30) days following the appointment of the third 
aibHratoK Lessor and Lessee shall each provide the other and each of the 
three arbitrators with (I) Its rent proposal which shall consist of the Minimum 
Annusi Rent and the percentage rental rates (and/or gallonage and/or flat 
rents if applicable) for the pending Rental Period under arbitration (the "Rent 
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Proposal") and (II) lls appraisal report prepared by a quaKffed real estate 
.appraiser licensed to practice In the state of CaHfbrnla. In Lessor's and 
Lessee's Rent Proposal, tfie Minimum Annual Rent shall not be less than 
75% of the average total percentage rent due during the last three accounting 
years of the Immediately preceding Rental Period, and the percentage rental 
rates shall not be less lhan the percentage rental rates most recently adopted 
by Lessor’s Board of Port Commissimiers. In the event the Rent Proposal 
and the opinion of fair maricel rent expressed In the appraisal report differ, the 
Rent Proposal shall control. The appraisal reports shall conslden (1) the 
Leased Premises as If vacant of Le^ee-owned Improvements and available 
for-new construction but with street acc^, utility services, and shoreline 
ptotecllon (If the Leased Pretnises are looted on the waterfront) regardless 
of who paid for the Installation of the street Imfmwements, utility services 
and/or shoreline protection; (2) the Leased Premises as having aR regulatory 
entIHemente and developmenl rights for the t^jes of uses permitted In 
Paragraph 2 above which includes, but Is not restricted to, the design, 
construction and size of the existing improvements; (3) the highest and best 
use of the Leased Premtees as If available for new losing purposes under 
optimal developmerit assumptions that are consistent with the uses provided 
in ParE^raph 2 herein and to the other terms, conditions and restrictions of 
the Lease; (4) as If held by a private party In fee simple with all of the r^hts to 
sell, lease or transfer the owner's intere&L and shall disregard any limitation 
resulting fipm public ownership; and (5) as If offered for tease In the open 
market. No diminution In value shaR be taken as a result of any existing 
Hazardous Materials, as herein described, or lmpro\rements, or lacrft of 
Improvemwfs, on the Leased Premises. The appraisers shaB use and 
analyze only the market data that te found In the marketplace, suc^ as Is 
demanded and received by other lessors for the same or similar hfpea of uses 
allowed on the Leased Premises, in aR cases, the appraisal reports shall bs 
based upon recognized real estate appraisal prlru^lplea and methods. 

Within thirty (30) days fblowing the selection of the third arbitrator, the three 
arbitrators shaH conduct an art^itrafion hearing In the clly of San Diego, 
Callfbmia. The three arbitrators shaR hear and consider the tesUmony of the 
Lessor and Lessee and their apprai^l witnesses and any additional written 
information fiimfehed by Lessor or Lessee. The amount and kind of e^ence 
ailowsd and the rules of dlsttevery and testimony shall be decided solely by 
. the thiixl arbitrator alter consultation with the arbilralotB appointed by the 
Lessor and Lessee. 

The award determined by the arbitrators shaU be effoctive and retroactive to 
the first day of the Rental Period under arbitration. The award shaH be in 
writing and shall be made no later than fifteen (15) days folkwiring the 
arbitration hearing. The award shall be either Lessor’s Rant Proposal or 
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Lessee’s Rent Proposal. The arbitratore shali not possess any right or 
authority to propose a compromise between Lessor’s Rent Proposal and 
Lessee's Rent Proposal or the modification, of either Rent Proposal. Itie 
arbitrators shall sel^t whichever of the two Rent Proposals sete forfii the rent 
that the majority of the arbitrators belleva is closest to file martet rent for the 
Leased Premises for the Rental Period under arbitration. A unanimous 
decision of the three arbHrators Is not required. Within ten (10) days of the 
date the award is made, the underpayment of the rent, If any, shall be paid by 
Lessee to' Lessor, with interest at the rate of ten percent (10%) per annum 
from the commencement of the rental period upder arbitration, until paid. Any 
overpayment of the rent, if any, shall be credited to the next payment of rent 
owed by Les^e under this Lease following the award. 

(c) Lessor and Lessee shall each pay for Its own attorney’s fees, transcriptions, 
end the ^st of its appointed arMtrator. Lessor and Lessee shall equally 
share the third arbitrator’s fee and expenses and the cost of the hearing 
including, but not limited to, cost for using the facilities at which the hearing Is 
conducted and the cost of the recorder of the testimony. 

IMPROVEMENTS; 

I 

(a) in accordance with the procedures described herein, Lessee may, at Its cwn 
e}q)ense, make alterations or changes, or cause to be made, built, btstalled, 
or removed any shirctures, machines, appRances, utilities, signs, or' other 
Inprovements necessary or desirable for ^e authorized use of fire Leased 

. Premises. Provided, however, said work shall be in accordance with plans 
and specifications, including but not Rmited to woridng drawringe, hereinafter « 
'Plane,'’ previously submitted to and approved In writing by Lessor. 

(b) No construction, Installation, or removal of any Improvement upon the Leased 
Premises shall commence wRhout Lessor’s prior written ei^roval. All 
constmcfion, installations, and removals shall be In accordance with Plans 
submitted to arid approved In writing by Lessor prior to the commencement of 
any such work. AH Plans are subject to changes as may be approved by 
Lessor, in Lessor’s sole discretion. Further, ell work shall be In accordance 
udth all applicable laws, regulations, ordinances, and codes. 

(c) Notwithstanding Oie foregoing, within toe Interior of any enclosed budding 
structure, and without Lessor’s prior consent. Lessee shall have the right to 
Install and/or remove machines, equipment, appliances, and trade fixtures 
that are necessary or desirable for the authorized use of the Leased 
Premises. 



(d) Whan requirad by Lessor, Lessee shall, at Its sole cost and expense, pave or 
landscape flie entire portion of the Leased Premises not covered by 
structures. All paving and/or landscaping shall be In compliance with 
Lessor's "South Embarcadero Urban Design + Signage Guidelines" as It now 
exists or, as It may be amended In the future, and in accordance with Plans 
which must be submitted to and approved In writii^ by Lessor prior to the 
commencement of any such paving and/or landscaping and shall be in 
compliance with eli governmental stormwater laws and regulations. 

(e) Lessee shall notify Lessor prior to submiftlng appilcationfs) to any 
governmental regulatory agency for any developmerit or construction permit 
or license pertaining to the Leased Premises. Lessee shall also provide 
Lessor with a copy of all appHcallonfs) wShln five (6) days of making said 
appRcationfs), along with copies oi all Plans submitted as part of the , 
applfcallonfs). Lessee shall also provide Lessor, within ten (10) days of 
Lessee's receipt, a copy of all permits, Itcenses, or other authorizations 
subsequenhy Issued. 

(f) Lessee- agrees that no banners, pennants, flags, spinners, or other 

' advertising devices, nor any temporary signs, shall be flown, Installed, placed, 

or erected on the Leased Premises without Lessor's pilor.wdtten consent. 

5. CONSTRUCTION OF IMPROVEMENTS: This section was intentionally omitted. 

6. TITLE TO IMPROVEMENTS: For the purposes of this Paragraph, "Improvemante" 
shall Include, but are not limited to subsurfaoe improvements. On the Commerrcement Date 
of this Lease, all existing structures, buildings, installations and improvements of any kind 
tocated on the Leased Premises are owried by and title thereto Is vested In Lessor. All said 
exisling structures, buildings, installations and Improvements as well as slrudunes, 
buildings. Installations and Improvements as well as structures, buildings, Instaliatforis and 
improvements of any kind placed on the Leased Premises by Lessee subsequent to. the 
Commenc^nent Date of this Lease shall, at the option of Lessor, be removed by Lessee at 
Lessee's expanse. Lessor may exercise said option as to any or all of the structures, 
buddings, Installations and improvements either before or after the Termination Dale or 
sooner termination of this Lease, if Lessor exercfees such option, Lessee shall remove 
such structures, buildings, installations or Improvements within (60) days after the 
Termtoatlon Date of this Lease or sooner termination thereof, whichever occurs earlier. 
Provided however. Lessee agrees to repair any and all damage occasioned by their 
removal. Title to any such structures, buildings, Installations, and/or Improvements not so 
removed within said sixty (60) days shall vest In the Lessor, without cost to Lessor and 
vAhout atw payment to Lessee, except that Lessor shall have the right to have them 
removed and to repair any and all damage occasioned by their removal, aH at the expense 
of Lessee, 


/ 

y 
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On the Commencement Date of this Lease, all existing machines, appliances, equipment, 
trade fixtures, and portable public artworks (l.e., artworks that are not archKecturaliy affixed 
to the structures and buildings and are capable of being removed and transported to 
another location without the art or the Leased Premises being damaged) located on the 
Leased Premises are owned by and title thereto is vested in Lessee. Furthermore, ail 
machines, appliances, equipment, trade fixtures, and portable public artworks placed on the 
Leased Premises by Lessee subsequent to the Commencement Date of this Lease are 
owned by end title thereto is vested In Lessee. Ali machines, appliances, equipment trade 
fixtures, and portable public artworks shall be removed by Lessee within sb^ (60) days 
after the Termination Date of this Lease or sooner termination thereof, whichever occurs 
earlier. Provided, however. Lessee agrees to repair any and all damage occasioned by 
their removal. 

• 

Notwithstanding the fbregdng, any machines, appliances, equ^sment trade fixtures and 
those portable public artworks plac^ on the Leased Prerr^e^ by Lessee to fulfill a piMc- 
art requirement pursuant to. the then-current pubBc art polky of the Board of Port 
Commlsstoners or which are located on the leased Prases on the Commencement Date 
of this Lease may only be n^rteved by Lessee, at Lessor's option. If machines, appliances 

. equipment, trade fixtures, and public artworks required by Lessor to be iemo\red by Lessee 
within sixty (60) days after the Termination Date of this Lease or sooner temi&iatlon thereof, 
whichever occurs earfier, the same may be considered abandoned and shad thereupon 
become the property of Lessor, without cost to the Lessor and without any payment to 
Lessee, except that Lessor shall have the right to have them removed and to repair any 
and all damage occasioned by their removal, all at the expense of Lessee. 

During any period of time employed by Lessee under this Paragraph to remove structures, 
buildings, installations', improvements, machines, appDances. equipment trade fixtures, and 
public artworks, Lessee shall continue to pay the full rent to Lessor In accordance this 
Lease, whidr said rent shall be prorated daily. 

♦ 

• 7. LIENS: Lessee shall defend, Indemnify and hold hmmless Lessor against all dalms 
and liens for iabor, services, or materials In connection with improvements, repairs, or 
alterations on file Leased Premises, and the costs of defending against such claims and 
liens. Including reasonable attorney’s tees. 

I n the event that any such claim or lien, or any other dalmfs), llen(a) or lBvy(le8) whatsoever 
of any nature caused by Lessee or Lessee’s sublessees, contractors, and agents. Is filed 
against the Leased Premises or the leasehold Interests of the Lessee therein, Lessee shall, 
upon written request of Lessor, deposit-with Lessor a bond conditioned for .the payment In 
full of all claims upon which said llen(s) or levy(ies) have been filed. 

Such bond shall be acknowledged by Lessee, as prindpal, and by an entity Ncensed by the 
Insurance Commissioner of the state of California to transact the business of a fidelity and 
surety Insurance company, as surety. Lessor shall have the right to declare this Lease in 
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default In the event the bond required by this paragraph has not been deposited with the 
Lessor vihlhin ten (10) days after written request has been delivered to Lessee. 

This provision shall not apply to a foreclosure of a trust deed or mortgage encumbering the 
leasehold If the encumbrance has previously received Lessor’s consent In accordance wHh 
Paragraph 8 herein. 

8. LEASE ENCUMBRANCE: 

(a) No Application to SDCCC Deed of Trust. Lessee understands and 
ackno\/rfedge8 tiiat the provisions of Paragraph 8 shall not appty to the 
SDCCC Deed of Trust. For the avoidance of doubt, Lessee furUwr 
acknowledges that FIFTH AVENUE UNDING, LLC, as the beneficiary under 
the SDCCC Deed of Trust. Is not and shall not have the rights of, a 
Consented-to>Lender under ^Is Paragraph 8. The rights and (ririigations of 
FIFTH AVENUE UNDING, LLC as the benefldary under the SDCCC Deed 
of Trust will be governed by Paragraph 9{h) of this Lease, 

(b) Lessor’s Consent to Encumbrance. Lessee shall not encumber the Lease, 
leasehold Interest, and the Improvements thereon by a deed of trust, 
mortgage, or other security Instrument to assure the payment of any Lessee 
obligation, without Lessor's prior wrttten consent, in each Instance. If Lessee 
enters Into any deed of trust, mortgage, or other securihr instrument that 
encumbers the Lease, teasehold interest, or the improvements thereon 
without Lessor's prior written consent. Lessor shall have the right to declare 
this Lease In default. 

In the event Lessee requests Lessor’s consent to any Lease encumbrance, 
hereinafter referred to as a “transaction' In this Paragraph 8, Lessee shall 
reimburse Lessor for all Lessor’s reasonable costs and expenses associated 
with sakt transaction. Said costs shall Include reasonable legal fees and 
disbursemenls telatfeg to or prising out of any such transaction, regardless of 
vriiether such transaction is consummated. 

In ttie event Lessor consents to any Lease encumbrance, saW consent shall 
be conditioned upon the following: (0 If, on (he effective date of such 
proposed encumbrance, the rent being (raid un^r this Lease is less than 
market rent, Lessor shall thereafter be paid additional rent to equal market 
rerrt: (10 If deemed necMsaiy by Lessor, a Lease amendment shall be 
executed which vrill Include new or revised lease provisions, (Hi) the maxbmim 
loan proceeds shall not be In excess of the greater of 75% loan-to-value as 
. determined by tender's appraisal, or the amount of repa^ent of existing 
financing that encumbers the leasehold, (iv) the loan shall have an 
amortization term that fs less than the remaining term of the ground lease, 
and (v) the Lessee shall acknowledge In writing that it will not seek rent reKef 
as a result of not being able to meet Its debt repayment obl^ations. Upon ttio 
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effective date of any said consented-tO'encumbrance, Lessee shaH thereafter 
pay to Lessor the market rent as referenced herein, subject to adjustments 
and rent reviews as provided in Paragraphs 3.1 and 3.2 herein 

• 

In file event of a conserrted-to.encumbrance, if the parties cannot agree to an 
amount that is equal to the market rent, the rent shaH be detem^ned by the 
procedure described in Paragraph 3.2 herein, except that the award shall be 
effective and retroactive to the effective date of the consented-to 
' encumbrance. 

» 

(c) Definition of “Consented-to-Lender". The term "Consented-to-Lendar" as 
hereinafter used In this Lease, means the lender holding an encumbrance 
consented to by Lessor, it may include one or more lenders holding 
obligations of the Lessee secured by a single deed of trust, mortgage, or 
ofiier security instrument 

t 

(d) Voluntary Lease Surrender. Without the prior written consent of the 
Consent^to<Lender, shouki Lessee owe the Consented-to>Lender any 
amounts under any security testrionent encumbering this Lease, leasehold 
interest, or the bnprovaments thereon. Lessor will not accept the voluntary 
surrender, canceiiatlon, or termination of this Lease before the e)Q}hation of 
the term thereof. 

(e) Loan Defautt. if a deed of trust, mortgage, or other security bistrumenf 
consented to by Lessor is In default at any thne, the Consented-fo-Lender 

shall, as provided by law, have the right, without Lessor’s prior consent, to: 

* 

(1) Accept an ass^nment of the Lease in lieu of fbredosure; or 

• (2) Cause a foreclosure sale to be held pursuant to either Judicial 
proceedings or powrer of sale as provided in its deed of trust, 
mortgage, or other security Instrum^. 

Provided, however, with the exception of said Consanted-to-Lender, no 
assignment to the successful bldder.shaii be effective without Lessor’s prior 
written consent. 

* 

(0 Assume Lease Obligations. Before said Consented-to-Lender, or any other 
future consented-to assignee, acquttes the leasehold Interest, it shall, as an 
^ress condition precedent, agree in wriUng to assume eadi and every 
obligation under the Lease. Furthermore, before any said Consent6d-to< 
Lender, or any other future consented-to assignee or purchaser, ’ may. 
subsequently ass^n cr sublease all or any portion of the teasehoid Interest, it 
shall, In each Instance, obtain Lessor's prior written consent. 
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Further, a Consented-to-Lender that has: (0 acquired the leasehold Interest 
and assumed the Lessee's obligations, or (II) entered Into a new lease 
pursuant to Paragraph 10 herein, concurrently with a termination of this 
Lease, shall be released from all frirther obligations under this Lease after it 
assigns the leasehold interest to an assignee consented to by Lessm*, In 
accordance with this Paregraph 8, 

(g) Lessor’s Consent to Assignment. Whenever a Consented-to-Lender Is 
required by the provisions of this Paragraph 8 to obtain lessor^ prior consent 
loan: 

(1) Assignment to the successful bidder upon a foreclosure by said 
Consented-IO'ljender: or 

(2) Assignment or- sublease of alt or subslantlaHy aB of the Leased 
Pretrrises by said Consented-to-Lender should It become the lessee 
by reason of: (0 being the successful bidder upon said foreciosuTe, or 
(iQ an assignment in lieu of foreclosure, or (Hi) under a new lease 
entered Into pursuant to Paragraph 10 herein; then Lessor will grant 
such consent If: 

. • 

(j) The prbrclpal(s) of such assignee, purchaser, or sublessee are 
reputable (meaning the absence of reputations for dishonesty, 
criminal conduct, or association with c^inal elements 
"reputable" does not mean "prestigious," nor does the 
detennlnation of whether one Is reputable Involve 
considerations of persona! taste or preference); 

(li) The prlnclpa[(s) of such assignee, purchaser, or sublessee 
possess suffident business experience and financial means to 
perform Lessee's oblations under this Lease-according to the 
then-current standards for business experience and financial 
means that Lessor generally requires of new or renewed * 
lessees at the time of the request: and 

(ill) The assignee, purchaser, or sublessee agrees In writing to 

assume each and every obligaUon under this Lease. 

. • 

Further, Lessor wlfl not unreasonably or arbitrarily withhold such consent 
Provid^, howewr,* no sucSr assignee, purchaser, or sublessee shall 
subsequently: (I) assign, transfer, or sublease any or all of the Leased 
Premises without Lessor’s prior written consent, In accordance with 
Paragraph 9 herein; or 00 encumber the Lease, leasehold Interest, artd 
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Improvements thereon wrfthout Lessmr’s prior written consent, In accordance 
, with this Paragraph 8. , 

Provided further, If eakt Consenled-to-Lender becomes die lessee by reason 
of: (1) being the successful bidder upon foreclosure, or Oi) an assignment In. 
Iteu of foreclosure, .or (ill) being the lessee of a new lease entered Into 
pursuant to Paragraph 10 herein, then saW Consented-to-Lender may, upon 
a subsequent assignment or subleasing of all or substantially all of the 
Leased Premises, take back from tts assignee, purchaser, or sublessee, a 
purchase mon^ deed of trust,' mortgage, or security Instrument. Provided, 
however, said Consented-to-Lender must execute and submit to Lessor 
documentation substantlaRy In the same fomi and content as was originally 
submitted to Lessor when consent was granted to the earlier encumbrance. 
Only said Consented-to-Lender or the successful bidder upon said 
foreclosure may enforce the provisions of this Paragraph 8. Further, no other 
third party shall have the rights or remedies, as Ihird-party beneficiaries, or 
otherwise, hereunder. 

The burden of producing evidence and the burden of procrf showing Lessor 
that a prospective assignee, purchaser, or sublessee meets each and aK of 
the aforesaid qualifications tmd standards shall be on said Consented-to- 
Lender or successful bidder upon foreclosure. Lessor's decision shall be 
based upon Lessor's high duty of care in administering a valuable public 
resource, which It holds in trust for the people of the state of California. In the 
absence of fraud or arbitrary or unreasonable action In applying or faiing to 
apply said standards, Lessoi^s decision shall be final. 

(h) If Lessor Rejects Lease Transferee. In the event Lessor rejects: (I) the 
successful bidder upon foreclosure, or (H) a proposed assignee or sublessee 
of the Consented-^to-Lender (said successful bidder or Consented-to-Lend^ 
being sometimes referred to herelnatter as the "Aggrieved Party," and said 
successful bidder, or proposed ass^nee or sublessee from the Consented-to- 
Lender being sometimes reforred to hereinafter as the ''Applicant"), the sole 
remedy of the Aggrieved Party Shan be to seek relief In the nature of specific 
performance through the Nitration procedure hereinafter established. 
Further, In no event shall Lessor be liable to the Aggrieved Par^ or Applicant, 
or any person or entity whatsoever, for money damages. Provided, however, 
the Aggrieved Party shall be entitled to recover such damages, if any, ft may 
sustain as a result of Lessor’s failure or refusal to ccnnply with a Superior 
Court order conflmilng an award In favor of the Aggrieved Party in saW 
. arbitration. 

The issue to be submitted fo arbitration shall be whether Lessor's Board of 
Port Commissioners' record contains substantial evidence to support the 
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decision to reject the Applicant in accordance wHh the standards of 
reputation^ business experience, and/or financial means, as pro\dded herein. 
The Aggrieved Party may submit said Issue to arbitration. 

Ttie arbitration shall be conducted, pursuant to Title 8 of Part 3 of the 
Catifomia Code of Civil Procedure (sedion references herein shall be to the 
Code of Civil Procedure), as ampBtied and moditied by the fbiiowing 
provisforis: 

(1) Arbltratloi) shall be Initiated by the Aggrieved Party filing a written 

demand for arbitration wKh Lessor no later than thirty (30) days 
following Lessor’s adoption of e resolution rejecting the Applicant, if 
the Aggrieved Party so elects, Lessor shall be deem^ to have 
adopted a resolution rejecting an Applicant if Lessor has not acted 
wtihin ninety (80) days after the ^grieved Parity flies a written 
application for Lessor to approve the Applicant; ’ 

K 

(2) Said arbitration shall be conducted by a single neutral arbitrator who 
Shan not be a County of San Diego resident; 

(3) if the parties have not agreed on the selection of the arbitrator wRhin 
‘ five days after said demand for arbitration Is tiled, either'party may 

petition the Superior Court of the state (rf California, County of 
San I^go, to select the arbitrator pursuant to Section 1281.6; 

(4) Each party shall submit its nominees, If any, to the court within five (5) 

days after said petition Is served and filed; 

* 

(5) S^ arbitrator shall not conduct a trial de novo, but shall consider only 
said recOTd before Lessor's Board of Port Commissioners. Provided, 
.however, said arbitrator may consider evidence outside said record If 
the arbitrator believes that the Board's decision was affected by 
Lessor’s fraudulent action which was not reasonably discoverable prior 
to the Board's decision; 

(6) Said arbitrator shall make the award In writing within forty>flve (45) 
days of being appointed; 

(7) The right of any party to take depositions for discovery purposes, as 
provided in Section 1283.05, shall be waived; 

(8) Certain time periods established In said Title 8 shall be shortened as • 
follows; 
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(j) Sections 1284,1288.4,1290.2, and 1290.8-halved; 

(ii) Section 1288-four years to 30 days and 100 days to 15 days; 
and 

(Ifi) Section 1288.2-100 days to 15 days; 

(9) San Diego, California shall be the venue of the arbitration hearing and 
any court proceedings; 

(10) The decision of the Superior Court in any proceeding to confirm, 
correct, or vacate the award shaR be final, and the parties to said 
arbitration waive any rights to appeai therefrom, as provided in 
Sections 1294 and 1294.2, or othenvise; and 

(11) The parties shall bear their costs, fees, and expenses incurred in 
connection with said arbitration, In accordance with the provisions of 
Section 1284.2. 

(0 Notice of Foreclosure Sale. Said Consented-to-Lender shall include a 
statement in any Notice of Foreclosure Sale covering the foregoing 
requirements for Lessor’s consent to an assignment upon said foreclosure. 

(j) Subsequent Encumbrance. Except for subleases, utility easements, and 
other necessary rights-of-way, Lessor shall not expressly consent to a 
subsequent lien or encumbrance against the Leased Premises without said 
Consented-to-Lender's prior written consent. 

(k) Assignment of Security Interest. Said Consented-to-Lender shall not assign 
Its security interest In the Leased Premises in whole or In part without 
Lessor’s prior written consent, in each Instance. Provided, however. Lessor's 
consent to such an assignment shall be deemed granted (and such assignee 
will for all purposes of this Lease be deemed to be a Consented-to-Lender) If 
the assignment is to: 

(1) A financial Institution In good legal standing under the laws of Its 
jurisdiction of incorporation having assets exceeding Five Hundred 
Mfliion Dollars ($500,000,000); or 

(2) The United States of America or any state thereof, or any agency 
thereof; or 
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(3) An assignee by operation of law; e.g., a state frisurance departmOTt 
engaged In supaivislng the liquidation or rehabilitation of an Insurance 
company lender. 

Provided, however, for purposes of the foregoing provisions "financia! 
Institution'’ shall mean: (I) an insurance company qualified to do business In 
the state of California: or (il) a federally- or stale-chartered bank, savings 
, bank, or savings and loan association: or (il) a pension or r^rement fund 
operated for the employees and former en^loyees of, and regulated and 
controlled by, the United States of America or any stale thereof, or any 
agency thereof e.g., the California State Teachers’ Retirement System. 

Provided, forther, no subsequent assignment'by such assignee will be 
permitted unless: 

I 

(4) The ass^nment conforms to ail requirements of this Paragraph 8; 

4 ■ 

» (5) A duplicate orlglnal(s) of such assignment Is furnished Lesson and 

♦ 

(6) In case of an assignment where Lessor's consent is de^ed granted: 
(I) assignee promptly furnishes Lessor reasonably satisfactory 
evidence that said assignee compiles with the foregoing requirements, 
and (ii) said assignee expressly agrees to take sudi assignment 
subject to ail Lessor's rights under this Lease. 

9, ASSIGNMENT - SUBLEASE With the exception of an assignment to the City of 
San Diego or an entity owned and controlled by the City of San Diego with respect to the 
Expansion Option as defined In Paragraph 49 (in the, context of a Lease assignment or 
transfer, the City or such (wned and controlled entity shall be called a “Permitted 
Assignee")’ Lessee shall not, without the prior written consent of Lesson 

(a) Assign or transfer the whole or any part of this Lease or any Interest therein; 

(b) Sublease (which shaH also include management and/or operating 
agreemente coverfog the Leased Premises) the whole or any part of the 
Leased Premises; 

(c) Poimil transfer of the Lease or possession of the Leased Premises by 
merger, consolidation, or dlseolullon of Lessee; 

(d) Notwllhstandfog tee provisions conteined in Paragraph 8 herein, permit 
hypothecation, pledge, encumbrance, transfer or sale, voluntary _ or 
Involuntary, In whole or in part, of this Lease or any Interest therein; or 
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(6) Permit the occupancy of the whole or any part of the. Leased Premises by any 

odier person or entity; or 

(0 Permit the Iransler or sale, voluntary or Invotuntaiy, of the entire coiporation 
to a third party other Uian Lessee's parent company, including sub'sidlanes or 
affiliates; or 

Contract fbr the management or operation of the whole or any j^rt of the 
Lea^.d Premises. 

In the evetti Lessee requeste Lessor^e consent to any Lease assignment, Lease tiansfer, 
Lease amendment, and/or sublease, hereinafter referred to as a 'transaction,” Lessee shall 
reimburse Lessor for all Lessor^ reasonable costs and expenses associated with said 
transaction. Said costs shall include reasonable legal fees and disbureements relating to or 
arising out of any such transaction, ^ regardiess of whether such transaction is 
consummated. 

(h)- SpeciaLPPovIslons Regarding SDCCC Deed of Trust. The following special 
provisions viAl govern foreclosures and other transfers under the SDCCC 
Deed of Trust. Following any transfer of this Lease to FIFTH AVENUE 
LANDING, LLC tn accordance with this Paragraph 0(h), this Paragraph 0(h) 
shad terminate and shall be of no further force or effect 

(1) Voluntarv Lea$e__Surrsnder . Except as provided In Paragraph 49 
regarding termination of this Lease as to all or a portion of the Leased 
Premises prior b the expiration of the term of this Lease, without the 
prior wrtiten consent of FIFTH. AVENUE LANDING, LLC, should 
Lessee owe RFTH AVENUE LANDING, LLC any amounts secured tty 
the SDCCC Deed of Trust, Lessor shaH not accept be vcduntary 
sinrender, cancellation, or termlnatbn of this Lease before the 
expiration of the term hereof. 

(2) Loan Default . FIFTH AVENUE LANDING. LLC shall, as provided by 
law, have the right, without Lessor^s prior consent, to: 

a. Accept an assignment of the Lease in Beu of forecbsure of the 
SDCCC Deed ^ Trust; or. 

. b. Cause a foreclosure sale to be held pursuant to either judicial 

proceedings or power of sale as provided in the SDCCC Deed 
of' Trust provided, however, the exception of an 
assignment to FIFTH AVENUE LANDING, LLC as a result of 
such foreclosure, no ass^nment to the successbl tedder shE^ 
be effactiw without Lessees prior written consent, which will be 
granted or denied in accordance with the standards and 
procedures set forth In Paragraphs 8(g) and B(h). 
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‘ (3) Assume Lease Obifaatlons. Sefore FIFTH AVENUE LANDING. LLC 
' adquires the leasehold interest, by way of foreclosure, deed-In-lleu of 

foreclosure, or any other form .of transfer of assignment Involving 
RFTH AVENUE LANDING, LLC taking possession or control of the 
, Premises it shall, as an express condition precedent, provided that 

FIFTH AVENUE LANDING, LLC Is a tenant In good standing under 
Lessor's current leasing policy, agree In writing to assume each and 
' every obligation under the Lease. Furthermore, before FIFTH 
AVENUE LANDING, LLC, may subsequently assign or sublease ail ot 
any portion of the ^sehold Interest, it shaU, fo each Instance, obtain 
Lessor's prior written coneenL As a further conditicm to any such 
transfer of the Lease to FIFTH AVENUE LANDING. LLC, Lessor may 
require, In its sole and absolute dlsr^llon, that the indMdual principals 
of FIFTH AVENUE LANDING, LLC execute a personal guaranty of ail 
Lease oblations hereunder. 

Notwithstanding the foregoing, nothing herein shall bo construed to prevent the occupancy 
of said Leased Premises by any errqsloyee or business Invitee of Lessee. 

If Lessee assigns this lease to a Permitted Assignee, or If Lessor consents to any Lease 
ass^nment or transfer, completion of such assignment or transfer shall be conditioned upon 
the fbllowing; (0 If, on the effective date of such proposed assignment or transfer, the rent 
being paid under this L^^e Is less than market renL'Ussor shall thereafter be paid 
additional rent to equal market rent; (li) assignee shall agree and assume each and every 
obligation under the Lease; (iH) If deerned necessary by Lessor, a Lease amendment shall 
be executed which wtH Include new or revised lease provisions; and (iv) assignee shall 
comply vt^lh other conditions and qualifications determined by the Board of Port 
Commissioners of Lessor. Notwithstanding, Herns (I), (ill), and {hi) shall not apply In tiie 
event of: (a) a Lease assignment or transfer to a third party from a Consented-lo-Lendar 
which acquired title to the Lease by fbredosure or deed in lieu of foredqsure or a new 
Lease pursuant to (he provisions of Paragraph 10 herein, or (b) assignment or transfer of 
the Lease to a Consented-to-Lender by deed In lieu of foreclosure, or to a Consented-t(>< 
Lender or a third party as tiie successful bidder at a foreclosure sale. Upon fee elective 
date of any said conaented-to Lease assignment or transfer, assignee shall thereafter pay 
to Lessor the market rent as reterenced herein, subject to adjustments and rent reviews as 
proidded in Paragreph(s) 3.1 and 3.2 herein. 

In the event Lessor consents to any sublease, said consent shaO be conditioned upon the 
following: (I) If. upon the efTecfive date of any said consented-to sublease, the rent being 
paid for ths sublease area Is teas than market rent. Lessor shall thereafi^ be paid 
additional rent to equal market rent for the sublease area as lor^ as said sublease Is in 
effect; (ii) if deemed necessary by Lessor, a Lease amendment shall be executed which 
Shan Include hew or revised tease provlslona; and (flO Lessee shall comply with other 
conditions and quaHflcatlons determined by the Board of Port Commissioners of Lessor. 
Furthermore, as long as said sublease Is In effect, rent for the sublease area shall be 
subject to adjustments and rent review® as provided in Paragraph(s] 3.1 and 3.2 herein. 
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For purposes of (his Paragraph, the term sublease shall not include the rental of boat slips, 
dock (od<ers, dinghy racks, or dry storage spaces. 

In (he event of a consented>to assignment or subieasei if the parties cann<rf agree to an 
amount that Is equal to the market rent, the rent shall be determined by the arbitration 
procedure described bi Paragraph 3 herefri, except that the award shall be effectlvo and 
retroactive to (he effective date of the assignment or sublease. Because of this provision, 
undeipayment of rent, If any, shali be paid to Lessor within ten (10) days of the date that the 
market rent Is determ^ed by said arbitration procedure. 

10. DEFAULTS AND REMEDIES 

t 

(a) OetauKs. The occurrence of any one (1) or more of the ft^lowing events shall 

constitute a default hereunden 

(1) Abandonment of the' Leased Premises. Abandonment Is herein 
defined to include, but Is not limited to, any absence by Lessee from 
the Leased Praises for ten (10) consecutive days or longer. 

(2) Failure by Lessee to |»y, when due, any Lease-required rent, other 
payment, and/or charge herein, where such failure continues for a 
period of ten (10) days after wiftten notice thereof. Provided, howevm-, 
any such notice provided in this Paragraph 10(a)(2) or in subsequent 
Paragraph 10(aK3) shall be In lieu of, and not In addition to, any notice 
required under Sedion 1161 of the California Code of CM! Procedure, 

as amended. > 

• * 

(3) Failure by Lessee to perform any other express or Implied covenants 
or conditions In this Lease (other than any breach under Paragraph 9, 
for which Immediete notice of termination may be given), should such 
failure continue for thirty (30) days after written notice thereof; 
provided that, if such d^utt Is not reesonabfy susceptible of cure 
within said thirfy (30) day^^erlod and Lessee has commenced action 
within said thirty (30) day pertod to cure the default and Is diligently 
pursuing action to comptellon, such time period shall be extended by 
the t»ne necessary to cure such default and further provided, In no 
event shall such extension pm’iod to cure the default continue for a 
time period In excess of Three Hundred Slxty-FIve (365) days. 

(4) Subject to any restrictions or fonllatlons placed on Lessor by 
applicable laws governing bankruptcy. Lessee's: (a) apiitylng for, 
consenting to, or suffering the appoinlment of a receiver, trustee, or 
liquidator for all or a substantial portion of Its assete; (b) m^lng a 
general assignment for the benefit of creditors; (c) admitting in writing 


26 



Ks [nab[% to pay its debts or its willingness to be adjuc^ed a 
bankrupt; (d) becomHig unable to^ or filing to, pay Its debts as they 
mature; (e) being adjudged a bankrupt; (0 filing a voluntary petition or 
suffering an Invduntary petition under any bankruptcy, arrangement, 
reorganization, or insolvency law (unless in the case of an involuntary 
petition, the same is dismissed within thirty (30) days of such ftiing); (g) 
convening a meeting of Its oeditots, or any ciass thereof, for purppses 
, of effecting a moratorium, extension, or composition of its debts; or (h) 
suffering, or permitting to continue unstayed and in effect for'ten (10) 
consecutive days, any attachment, levy, execution, or seizure of aK or 
a substantia! porton of Lessee's assets or of Lessee’s interest in this 
Lease, 

This Paragraph 10(a)(4) shall not be applicable or binding on the 
beneficiary of eny deed of trust, mortgage, or other security Instrument 
on the Leased Premises which is of record with Lessor arid has been 
consented to by rest^utlon of Lessor, or to said beneficiary's ^ 
successors In interest consented to by resolution of Lessor, as tong as 
there remains.any monfes to be paid by Lessee.to such bwreflclary 
under the terms of such deed of trust; provided that such beneficiary 
or Its successors in Interest, continuously and timely pays to Lessor all 
tent due or coming due under the prov^lons of this Lease end the 
Leased Premises are continuously and eclivel/ used in accordance 
with Paragraph 14 of tiris Lease, and provided that said baneficl«y 
agrees In writing to assume and perform each and every obligation 
Under the Lease. 

(5) Failure by Lessee to conv>l/ udth all time peirxis specified In this 
Lease. 

(6) Notwithstanding Paragraph 10(a)(5), feBute by Lessee to timely 
comply with all other provisions of this Lease. 

Remedies, In the event of any default, Lessor may exercise the following 

remedies; 

(1) Termination; Terminate Lessee’s right to possessiotr of the Leased 
Premises whereupon this Lease shall terminate and Lessee shaH 
' immediately surrender possession of the Leased Premises to Lessor, 
in such event. Lessor shall be entitled to recover from Lessee: 

• 

(0 The 'Worth at the Time of Awanf, as herebrafier defined, of the 
unpaid rent which had been earned at the time of tennination; 



CD The *Worth at the Time of Award” of the amount by which tha * 
unpaid rent which would have been earned after tenminatlon 
until the time of award exceeds the amount of such loss that 
Lessee proves could have been reasonably avoided; 

(ill) ' The "Worth at die Time of Award” of the amount by which the 
unpaid rent for the balance of the term of this Lease after the 
time of award exceeds the amount of such loss that Lessee 
proves could have been reasonably avoided; and, 

(iv) Any other amount necessary to compensate Lessor for all the 
detriment proxlmately caused by Lessee's fellure to perform its 
obligations under this Lease, or which would ordinarily be likely 
to result therefrom, including but not ilrr^ to the cost of 
recovering possession of the Leased Premises, expenses of 
reletting (Including necessary repair, renovation and alteration 
of the Leased Premises), reasonable attorneys’ fees, and any 
oth^ reasonable costs. 

I * 

The “Worth at tiie Time of Award” of the amounts referred to In 
Paragraphs 10(b)(1)(i) and 10(b}(1)(li) shall be computed by chargkig 
Interest at ten percent (10%) per annum from the d^s such amounts 
accrued to Lessor. The “Worth at the Time of Award* of the amount 
referred to In Paragraph 10(b)(1)(ill) shall be computed by discountbig 
such amount at one (1) percentage point above the Discount f^ato of 
the Federal Reserve Bank of San Francisco at the time of the award. 

(2) Reletting; Without teimlnatlng or effecting a forieifure'of the Lease, or 
otherwise rellevkrg Lessee of any obligation herein, Lessor may, but. 
need not, reletthe Leased PremlsW or any portion thereof, at any time" 
or from time to time, for sudi terms and upon such conditions and rent 
as Lessor, ki Its sole discretion, deems proper. Regardless of whether 
the Leased Premises are relet. Lessee shall conthue to pay to Lessor 
all Lease^ulred amounts up to the date that Lessor terminates 
Lessee's right to possession of the Leased Premises; provided, 
however, following a default, Lessor shall not unreasonably withhold 
its consent to any Lessee-requested assignment of this Lease or 
subletting of the leased Premises, unless Lessor shall also etect to . 
terminate this Lease and Lessee's right to possession of the Leased 
Premises, as provided In Paragraph 10(b)(1). Such payments shall be 
due at tiio times i^cvkled in this Lease and Lessor need not wait until 
the termination of the Lease to recover said amounts. If Lessor relets 
the Leased Premises, ar any portion thereof, such releiilng shall not 
relieve Lessee of any obligations herein, except that Lessor shall apply 
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the rent or other proceeds actually collected for such rdetting against 
amounts due from Lessee herein, to the extent such proceeds 
compensate Lessor tor Lessee’s nonperformance of any obligation 
herein. Lessor may execute any lease made pursuant toereto in its 
cwn name. Further, Lessor shall be under no obligation to reveal to 
new lessee how these proceeds were appRed, nor shall said new 
' lessee have any right to collect any such proceeds. Lessor shall not, 

by any reentry or other act, be deemed to have accepted Lessee's 
surrender of the Leased Premises or Lessee’s Interest toerein, nor be 
deemed to have terminated this Lease or to have relieved Lessee of 
. any obBgatfon herein, unless Lessor shall have furnished Lessee 
express wrftten notice of Lessor’s election to do so, as set forth herein. 

(3) Other. Any and/or all other rights or remedtes of Ussw specified 
elsewhere In this Lease or provided by law. * 

Lessor shall famish copies of all notteefs) of defaultfe) to any Consented-to-Lender and to 
the beneficiary under the SDCCC Deed of Trust by certified mall (provided Lessee has 
delivered to Lessor wrftten request, therefore, together with the name and address of any 
such beneficiary or mortgagee) contemporaneously with the famfehlng of such notices to 
Lessee. Furthermore, In the event Lessee foils to cure such defeult{s) within the time 
permitted herein, said beneficiary or mortgagee ehaH be permitted to cure such defaultfs) at 
any time within fifteen (15) days following the expiration of the period within which Lessee 
may cure said defoult(8); provld^, however, Lessor shall not be required to famish any 
farther notlcefs) of def^Kfs) to said beneficlaty or mortgagee. 

In the evOTt thls Lease Is terminated pursuant to the provlBlons of thte Paragraph 10, Lessor 
shall contfoue to have aH rlghta.provided In Paragraph 6 of this Lease. 

Notwlthstendlng the foregoing, should a default not be cured within the cure periods 
referred to above, eald Lease shall not be terminated as to said beneffclaty or mortgagee 
unless Lessor first legally offers to enter Into a valid tease with said beneficiary or 
mortgagee, and said offer Is not accepted In writing within (30) days after said offer Is made 
Furthermore, such new lease must be entered feto as a condiilon conct^nt with such 
termination for the then-remaining term of this Lease. Furthermore, the new lease must 
contain fee same terms, conditions, and prfority as this Lease, provided the mortgagee or 
beneficiary promptly cures ail faen-existlng defeulfe under thte lease when and to the 
extent It Is able to cure them. Such new lease may be entered Into even though possession 
of the Leased Premises has not been sunendered by the defaulting Lessee. In such event, 
unless legally restrained, Lessor shall promptly proceed to d>taln possession of the Leased 
Premises and to deliver possession to said mortgagee or beneficiary as soon as the same 
is obtained. Should the moi^agee or beneficiary fall to accept said offer In writing within 
said thirty (30) day period, or, having sb accepted said offer, should It fall promptly to cure 
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all existing defaults under this Lease when and to extent it (s able to cure them, then 
such termination shall also be effective as to said mortgagee orbaneficlaty. 

11. BANKRUPTCY: Lessor shall have the right to declare this Lease in defauh tf 
Lessee; (I) beeches insolvent; (ID makes an assignment for the benefit of creditors; (ilQ 
becomes the subject of a bankruptcy proceeding, reorganization arrangement, insolvency, 
receivership, liquidation, or dissolution proceeding; or In the event of any judiclat sate of 
Lessee's leasehold interest. 

The conditions of this Paragraph shall not be applicable or binefing on : (1) Lessee; or (2) 
the beneflctery in any deed of trust, mortgage, or other security Instrument encumbering the 
leasehold interest which Lessor has consented to in writing; or (3) the aforesaid 
beneficiary's successors in Interest which Lessor has consented to In writing, as long as . 
there remains any monies to be paid by Lessee to such beneficiary under the terms of such 
desd of trust; provided Lessee, such beneficiary, or- such beneficiary's successors In 
Interest continuously pay to the Lessor all rent or coming due under the provisions of this 
Lease, and the Leased Premises are continuously and actively used in accordance with 
Paragraph 14 herein. 

12. EMINENT DOMAIN: If any public authority talres the whole or a substantial part of 
the Leased Premises under the power of eminent domain, then Uie tenn of this Lease shall 
cease as to the part so tafren, from the day the possession of that part that is taken. Further, 
the rent shall be paid up to that day. Lessee shall then have the right ether to: (i) cancel 
this Lease and. declare the same null and void; or 00 continue In possession of the 
remainder of the Leased Premises under the then-current Lease terms. Provided,, hovrever, 
the award shall be reduced In proportion to the value of the portion of the Leased Premises 
taken. All damages awarded for sudi taking shaf! belong to and be the property of Lessor 
whether such damages shall be awarded as compensation for diminution in value to the 
leasehold or to the fee of the Leased Premises Provided,, however, Lessor diall not be 
entitled to any award made for the taking of any of Less^'s Installations or knprovements 
on the Leased Premises. 

t * 

13. TERMINATION OF PRIOR AQREEMENT(S): Any and aH existing permits, leases 
or rental agreements between Lessor and Lessee tor the Leased Premises which have not 
already expired or tenulnated, are hereby terminated on the effective date of this Lease. 
Any rights, duties, arid obfigatfons of the parties, If any, pursuant to the terms, covenants, 
and conditions In any such hereby tormlnated agreements shall remain enf^able and 
subject to aH defenses, including without limitation any applicable statute of limitations. 
Further, said statute shall not be waived or extended because of this Lease. Nothing herein 
is intended nor shall be construed as a viralver of any such rights, or as a release of any 
sudi duties or obligations, whether known or unknown at this time or upon the effective date 
of this Lease. 
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14. < USE OBLIGATION; Lessee shall actively and continuously use and operate the 
Leased Premises for the limited particular exclusive use expressly provided for in 
Paragraph 2, herein, except for failure to so use caused by ware, strikes, riots, civil 
commotion, acts of public eneh^s, and acts of God. Said active and continuous use and 
operation enhances the value of'the lands within Lessor's Jurisdiction; provides needed 
public service; provides additional employment, taxes, and other benefits to the general 
eccmomy of the area. Lessee, however, shall not and is expressly prohibited from using the 
Leased-Premises for any other purpose or use whatsoever, whether it Is purported to be In 
addition to or In lieu of the patlicuiar exclusive use expressly provided in Paragraph 2, 
herein. 

15. MAINTENANCE AND REPAIR: As part of the consideration tor this Lease, Lessee 
shall assume full responsibility for operation and maintenance throughout the term and 
without expense to Lessor, Lessee shall perform all maintenance, which Includes all ^ 
pairrtlng, repairs, and replacements hecsssaiy to maintain and preserve the Leased 
Premises. In a good, safe, healthy, and sanitaty condltkm, satisfactory to Lessor and In 
compliance with all appilcabie laws, and consistent wfih or superior to the standard of 
m^tenanca In Lessee's Industry or Industries according* to the uses allowed on the 
pren^es. Provided, however, prior to Lessee performing any extraordinary repairs, plans 
and specifications must first be submitted to Lessor and receive Lessor approval, pursuant 
to the procedures provided In Paragraph 4 herein. Further, Lessee shall provide approved 
containers for trash and garbage and to keep the Leased Premises free and clear of 
rubbish, litter, or any other fire hazards. Lessee vrelves al right to make repairs at the 
expense of Lessor, as provided*In Section 1942 of the Callfomia CMI Code, and all rights 
provided by Section 1041 of said code. 

Lessee shall, at all fimes during the term of this Lease, keep or cause to be kept, accurate 
‘ and compfefe records of maintenance conducted on the Leased Premises. Tbe records 
must be supported by source documents of original entry such as Invoices, receipts, vwrk 
orders, or othw pertinent supporting documents. All Lessee^s maintenance records related 
to business operations conducted within or from the Leased Premises, shaH be kept either 
at the Leased Premises or al such other locations as are accepfeble to Lessor. Lessor shall 
have the r^ht at any and all reasonable times to examine said maintenance records, 
without restriction, for the purpo.se of dateimlnlng Lessee’s comt^iance virith the 
maintenance obl^atione under this Lease, 

For the purpose of keeping the Leased Premises In a good, safe, healthy, and sanitary 
condition, Lessor afrays shall have the right but not the duty to enter, view, Inspect, 
determine the condition of, conduct malnlenance (n the event of Lessee’s faBure to 
maintain, and protect its interests in the Leased Premises. Provided, however, Lessor or Its 
representatives shall: (a) conduct such entry In a manner that causes the least 
inconvenience and dlsruptlm to Lessee’s operation as practicable; and (b) comply with all 
safety and security requirements of Lessee. It Is not Intended, hovrever, that Lessee’s 
safety and security requirements be used to bar Lessor’s right of Inspection. Further, upon 
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written notice lessee shall provide Lessor reasonable access to the Le^ed Premises for 
such purpose. 

If Inspection discloses the Leased Premises are not In the cotKiltlon required herein, Lessee 
Immediately must commence the necessary maintenance work, within ten (10) calendar 
days after written notice from Lessor and dHigentiy pursue said work to completion. 

Should Lessee fail to commence the necessary maintenance work within fen (10) calendar 
da)^ at Lessor's request, Lessor shall have the right to enter the premises and complete 
said work. Lessor may perform alt maintenance, which Include all repaks and 
replacements necessary to maintain and preserve the Leased Premises In a good, safe, 
healthy, and sanitary condition, satisfoctory to Lessor and In con^lance with ail applicable 
laws. Lessor may ^so complete extraordinary repairs In accordance with Lessor's then 
applicaUe policies and procedures. ^ 

For any and ail repairs undertaken by Lessor in accordance vrifh this Paragraph, and upon 
written demand. Lessee shall reimburse or pay In advance to Lessor ail costs assodated 
Mh said repairs including, but not limited to, cost of mateiids and labor at Lessor's actual 
cost. Said payments shall be paid to Lessor as additional rent due under this Lease, subject 
to the rent provisions of this Lease, and paid In months installments or In one lump sum at 
die sole discretion of Lessor. For all repairs undertaken by Lessor pursuant to this 
Paragraph, Lessee shall, to the fullest extent permitted by law, defend. Indemnify, and hold 
harmless Lessor and Its officers, employees, and agents pursuant to Paragraph 21 of tiiis 
Lease. Further, if at any time Lessor determines the Leased Prendses are not in the 
condttlcxi required herein, Lessor may requke Lessee to file and pay for a faKhhJl 
performance bond to assure prompt correction, without additional notice. The amount of 
said bond shsdi be adequate. In Lessor's opinion, to correct all unsatisfactory conditions. 

Notwithstanding, Lessor shall not be required to perform any maintenance, including 
painting, repairs, or replacements; or to make any tevrowments whatsoever on or for the 
benefit of the Leased Premises. 

The rights reserved In dlls Paragraph shall not create any obligations or Increase any 
obifgations for Lessor elsewhere (n this Lease, nor shall the exercise therefore iimlf any and 
all other rights or remedies of Lessor spedRed elsewhere in this Lease or provkied by law. 

16. PERFORMANCE BOND: L^see shall not commence any major construction upon 
the Leased Premises until performance bonds In the'amount of the total estimated 
construction cost of the proposed improvements have been secured and.submitted to 
Lessor, in lieu of said performance bonds, the Executive Director of Lessor may. In his sole 
discretion, accept performance and labor and material bonds supplied by Lessee's 
contractor or subcontractors, performance guarantees, or other satlstectory evidence that 
said construction will be timely completed. Said bonds must be in a form acceptable to 
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Lessor and have been Issued by a company qualified to do business in the state of 
California. 

17. TAXES AND-UTILITIES: This Lease may result in a taxable possessory interest 
and be subject to the payment of property taxes. Lessee shaN pay before delinquency all 
taxes and assessments of any kind assessed or levied upon Lessee or the Leased 
Premises by reason of: (I) this Lease; buildings, machines, or other In^prov^ents of 
any nature whatsoever erected, installed, or maintained by Lessee; or 011) the business or 
other activities of Lessee upon or in connection witti the Leased Premises. Lessee also 
shall |»y any fees Imposed by law for licenses or permits for any business or activities of 
Lessee upon the Leased Premises, or under this Lease, and shall pay before delinquency 
any and aB charges for utBHies at or on the Leased Premises. 

16. CONFORMANCE WITH LAWS AND REGULATIONS: Lessee agrees that, in all 
activities on or In connection with the Leased Premises, and in all uses thereof, Including 
the making of any alterations. (Ranges, Installations, or other Improvements, It will abide by 
and conform to al laws and regulations. Said laws and regulations shelf Indite, but are not 
limited to those prescribed by the San Diego Unified Port District Act; any ordinances of the 
city fo which the Leased Premises are located, Inchidfng the Building Code thereof; and any 
ordinances and general ruies of Lessor, Including tariffs and any appBcabie laws of the state 
of California and federal government, as any of the same now exist or may hereafter be 
adopted or amended. In particular and without limitation, Lessee shall have the sole and 
exdusive obligation and responsibility to comply with the requirenfrents of: (I) Article 10 of 
Lessor Code entitled 'Stormwater Management and Discharge Confrol," and (if) the 
Americans With Disabfillies Act of 1800, Inckidbig but not lin^ted to regulations promulgated 
thereunder, and Lessor shall have no Such obligations or responsibilities ^ to the Leased 
Premises. 

19. EQUAL EMPLOYMENT OPPORTUNITY AND NONDISCRIMINATION: Lessee 
shall comply vsrfth Title VII of the CNIi R^hts Act of 1964, as amended; (he Clyll R^hts Act 
' of 1991; the Califomla Constitution; the CaHfbmfa Fair Employment and Hou^ng Act; the 
Americans with DIsablltfies Act of 1990; and any other appRcabie federal, stele, or local 
laws and regulations now existing or hereinafler enacted, requiring equal employment 
opportunities or prohibiting discrimination. This shall include wi^ut Hmitellon, laws and 
regulaitons prohibiting discrimination because of race, color, rellgfon, sex, nattormi origin, 
ancestry, physical or mentei disability, veteran status, medical condition, mariia) ^tus, age,, 
sexual orientation, pregnancy, or other non-job related criteria. In complying with all such 
laws, including without limitation the Americana with DisabIBtlea Act of 1990, Lessee shaB 
be solely responsible for such compliance and required programs, £md there shaB be no 
allocation of any such responsibifliy between Lessor and Lessee.' 

Annually, Lessee shall formulate and ffle with Lessor an approved: (I) “Equal Employment 
Opportunlly and Nondiscrimination Program," and (10 “Statement of CompBance* for the * 
> promotion of equal employment opportunities and nondiscrimination- Lessee shall make 
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such progress reports as required by Lessor, and, upon Lessor's reasonable notice. Lessee 
shall make available for Inspection and copying all of Its records relevant to compliance with 
this Paragraph. Provided, however, Lessee Is only required to file the Program and 
Statement v^en the average annual employment level operating on the Leased Premises 
exceeds fifty (50) employees. Provided further, should Lessee be subject to a fsderally< 
mandated affirmative action program for employees, Lessee may, in lieu of filing the 
Program and Statement, annually certfty in writing to Lessor that Lessee Is subject to such a 
program, and, upon Lessor's request, Lessee shall furnish evidence thereof. 

For the purposes and provisions of this Paragraph, a sublessee shall be considered the 
Lessee should the sublessee become the prime dperator of the Leased Premises. 

I 

» 

Lessee's compliance with this Paragraph Is an express condition hereof, and any failure by 
Lessee to so comply and perform shall be a defaidt as provided In this Lease, and Lessor 
may exerctee any right as provided heroin, and as cthenwlse provided by law. 

20. PARTIAL INVALIDITY; If arty term, covenant, condllion, or provision of this Lease 
Is held by a court of competent Jurisdiction to be invalid, void, or unenforceable, the 
remainder of the provisions herein shall remain in fun force and effect, and shall In no way 
be affected, impaked, or Invalfdated thereby. 

21. HOLD HARMLESS; Lessee shall, to the fullest extent pemnltted by law, d^d. 
Indemnify, and hold harmless Lessor and its officers, employees, and agents for any and all 
ilabinty, claims, judgments, damages, proc^dlngs, orders, directives, costs. Including 
reasonable attorneys’ fees, or demands arising directly or Incfirectly out of the obligalion's 
undertaten hi connection with this Lease, or Lessee's use, occupancy, possession or 
operation of the Leased Premises, except dalms or Kt^aflon artelng through file sole 
negligence or wHful misconduct of Lessor. If is the Intent of this Paragraph that Lessee 
Indemnity and hold harmless Lessor for any actions of Lessee or L^or, Inctudlr^ duties 
that may be legally deleg^d to Lessee or to third parfies, except for ttiose arising out of 
the sole negligence v wllliul misconduct of Lessor. This indemnity obllgafion shall apply for 
the entire tfane that any third party can make a claim against or sue Lessor for liabllKies 
arising out of Lessee's use, occupancy, possession or operation of the Leased Prerr^ses, or 
arising from any defect in any part of Leased Premteea. 

22. SUCCESSORS IN INTEREST; Unless otherwise provided in this Lease, the terms, 
coveriants, conditions, and agreements herein shall apply to and bind the heirs, successors,, 
executors, administrators, and assigns qf ail the parties hereto, all of whom shall be jointly 
and severalty liable hereunder. 

23. EASEMENTS; This Lease and all dghts granted hereunder are subject to aH 
easements and rights-of-way previously granted or res^ved by Lessor In, upon, over, and 
across the Leased Promises for any purpose whatsoever. Said Lease and granted rights 
shall be subject to future easements, ilghte-of-way for access, gas, electricity, water, sewer, 
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drainage, telephone, telegraph, television transmission, and such other Lessor or public 
faclIKIes as Lessor may determine from thrie to time to be In the best Interests of the 
development of tire lands within Lessor’s jurisdiction. Lessor agrees to make an effort to 
locate future easements and rights-of-way, and to insyi associated public facilities, so as to . 
produce a mfaiimum amount of interference with Lessee's business. Further, Lessee shdl 
not be entitled to any monetary payment or other remuneration for any such future 
easements and rights-of-way. 

24. TITLE OF LESSOR: Lessor’s title Is derived from the provisions of the San Diego 
Unified Port Dlslrld Act, Appendix 1, Harbors & Navigation Code, and Is subject to the 
provfelons of said Act. This Lease is granted subject to the terms and conditions of said 
Act. 


25. INSURANCE: Lessee shaR maintain Insurance acceptable to Lessor in full force 
and effect threughout the term of this Lease, The poUoles for said Insurance shall, as a 
mlnimu m, provide the folloudng: 

. (a) Forms of Coverage 

(1) “OCCURRENCE" form Commercial General Liability covering the 
Leased Premises, operations, and contractual liability assurned by 
Lessee In this Lease In the esnount of not less than Two Mittion Dollars 
($2,000,000) combined single limit per occurrence for bodily Injury, 
personal injury, and property damage. The general aggregate shall be 
Four Million Dollars ($4,000,000) unless a Two Million Dollars 
($2,QCK),000) per location aggregate limit fe provided separate by 
endorsement 

' If alcoholic beverages are served or sold on the Leased Premises, 
Uquor Liability coverage In the amount of not less than Two Milion 
Dollars ($2,000,000) shall be obtained. If no alcoholic beverages are 
served or sold on the Leased Premises, the proof of Insurance shall so 
state. 

(2) Fire and Extended Coverage, Including water darhags and debris 

’ cleanup previsions, In an amount hot loss than ninety percent (90%) of 

full replacement vahie of aH improvements located within Ore Leased 
Premises. The fire and extended coverage poRcies shall be endorsed 
with a Loss Payee endorsement in favor of Lessor. It Is agreed that 
any insurance proceeds fri excess of TWenty-Flye Thousand Dollars 
($25,000) resulting from a loss under said policies shall be payable 
, jointly to Lessor and Lessee to ensure that , said proceeds \^II be 
reinvested in rebuRding and/or repairing the damaged portions of the 
Leased Premises and any damaged or destroyed Improvements 
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(i) As a trust fund to pay for the reconstruction, repair, or 
replacenrtent of the damaged dr destroyed Improvements, in 
kind and scope, In progress payments as die worit (s 
performed. Any funds remaining after completion of said work 
shall be retained by said mortgagee or beneficiary and applied 
to reduce any debt secured by such mortgage or deed of trusl. 
Furlhennore, any funds remaning after full payment of said 
debt Shall be paid to Lessee; or 

(11) In the event that this Lease Is terminated wdfh consent of both 
Lessor and said mor^agee or beneficiary, and the 
improvements are not reconstructed, repaired, or replaced, the 
insurance proceeds shall be retained, without liabiiity, by said 
mortgagee or beneficiary to the extent necesaary to folly 
disdiarge the debt secur^ by said mortgage or deed of trust. 
Furthermore, said mortgagee or beneficiary shall hold the 
balance thereof to restore the Leased Premises to a neat and 
dean rrondltion. Any remaining funds shall lastly be paid to 
Lessor and Lessee, as thalr Interests may appear. 

• 

In the ewsnt underground storage tanks are iocated on the Leased 
Premises, Lessee is required to comply witti Code of Federal 
Regulations, Title 40, Chapter I, Subchapter H or Title 23, Division 3, 
Chapter 18 of California Code of Regulations, coBectIveiy, herein "UST 
Law.” At the time Lessee is required to comply wIUi any provisions of 
UST Law requiring financial assurance mechantems, Lessee shall 
provide Lessor with a certified copy of its Certification of Financial 
Responsibility. If Lessee’s program for financial responsibility requires 
Insurance, then Lessee’s poKcyfles) shall name Lessor and Its officers, 
employees, and agents as additional insureds, and all other terms of 
Subparagraph (b), below, shall apply. Should Les^ change its 
finandal assurance mechanisms, Lessee shall knmedlately provide 
Lessor with a certified copy of Hs revised Certification of Financial 
Responsibility. 



(b) General Requirements 


(1) AH required ineura'nce shall be In force the first day of the term of this 
Lease, and shall be maintained continuously In force throughout the 
term of this Lease. In addition, the cost of all required Insurance shall 
be borne by Lessee. During the entire temn of tills Lease, Lessee 
shall provide Lessor wilh Certtflcates, In a form acceptable to Lessor, 
evidencing the existence of the necessary Irrsurance policies and 
original endorsements effecting coverage required by this Paragraph. 
The Certificates and endorsements for each Insurance policy are to be 
signed by a person authorized by that insurer to bind insurance on its 
behalf. Notwithstanding the foregoing. Lessor reserves the right to 
reqidre complete, certified copies of ali required policies at any time. 

(2) Ali liablitty Insurance policies shall name, or be endorsed to name 
Lessor and Its officers, employees, and agents as additional insureds 
and protect Lessor and Its officers, employees, and agents against any 
legal costs In defending claims. All ilabliiV pbllctes shall provide cross- 
teblUty coverage. All Insurance polloles shall be endors^ to state that 
coverage will not be suspended, voided, cancelled, or reduced In 
coverage or In Ifrrtls, except after Lessee has furnished Lessor with 
thirty (30) days' prior written notice by certified mall. AH Insurance 
polldas shall be endorsed to state that Lead's Insurance is piftnary 
and not excess or conlributory to any insurance Issued In the name of 
Lessor. Fiather, all Insurance companies must be satisfactory te 
Lessor. 

(3) Any deductibles or ^IMnsured retentions must be declared and 
acceptable to Lessor, provided that, for so long as SDCCC or 
Permitted Assignee is the Lessee under this Lease, a deductible of up 
to $100,000 shall be deemed acceptable. If the dedr^tiles or self” 
Insured retentions are unacceptable to Lessor, then Lessee shall have 
the option to either: (0 reduce or eifoifeate such deductibles or self- 
insurod retentions as respects the Lessor and Its officers, employees, 
and agents; or, (K) procure a bond guaranteeing payment of losses 
and related investtoetlons, claim administration, and defense 
expenses. 

(4) Lessor shall retain the right at any time to review the coverage, form, 
and amount of Insurance required herein. If, In the opinion of Lessor, 
tiie Insurance provisions In this Lease .do not provWe adequate 
protection for Lessor end/or members of the public using the Leased 
Premises or using services connected with Lessee's use oroccuparu^ 
of the Leased Premises, Lessor may require Lessee to obtain 
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Insurance sufficient (nr coverage, form, and amount to provide 
adequate protection. Lessor's requirements shall be reasonable, but 
shall be designed to ensure protection from and against the kind and 
extent of risks that exist at the time a change In Insurance is required. 

(5) Lessor shall notify Lessee In writing of changes in the Insurance 
requirements. .WKh respect to changes In Insurance requirements that 
are available from Lessee's fhen'existing Insurance carrier, Lessee 
shall deposit Certificates evidencing acceptable Insurance polices wHh 
Lessor Incoiporating such changes within sbdy (60) days of receipt of 
such notice. V\nth respect to changes in Insurance requirements that 
are not available from Lessee's then^ exisltr^ Insurance carrier, 
Lessee shall deposit Certificates evidencing acceptable insurance 
policies Les^r, Incorporating such changes, within one hutxited 
twen^ (120) days of receipt of such notice. In the event Lmsee falls 
to deposit insurance CertifIcBtos as required herein, this Lease shall 
be in default without further notice to Lessee, and Lessor shall be 
entitled to e}«r(^3e all legal remedies. 

I 

(6) if Lessee falls or refuses to maintain insurance as required in this 
Lease, or fails to provide proof of Insurance, Lessor has the right to 
declare this Lease In default without further notice to Lessee, and 
Lessor shal be entitled to exercise ail legal remedies . Further, 
Lessor shall have the r^hf, but not the obllgalion, to procure insurance 
in an amount and form consistant wfith the, requirements of this 
Paragraph. The cost of said Insurance shal be payable by Lessee to 
Lessor as addKIonai rent under this Lease on or before the first (V) 
day of the month immediately following written notice of Lessor’s 
procurement of said insurance. 

« 

(7) The procuring of such required policfes of insurance shall not be 
construed to limit Lessee^ llabilily hereunder, nor to futfili the 
Indemnifkatton provisions and requlremenls of this Lease. 
Notwithstanding said policies of Insurance, Lessee shal be obligated 
for the full arxl total amount of any damage. Injury, or toss caused by 
negligence or neglect connected with this Lease, or with the use or 
occupancy of the Leased Premises. 

(8) Lessee agrees not to use the Leased Premises in any manner, even if 
use Is for purposes stated herein, that udll result In the cancellation of 
any Insurance Lessor may have on the Leased Premfees or on 
adjacent premises, or that wHI cause cancellation of any other 
insurance coverage for the Leased Premises or edjoining premises. 
Lessee further agrees not to keep on the Leased Premises or permit 
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to be kept, used, or sold thereon, anything prohibited by any fire or 
other Insurance policy covering the Leased Premises.; Lessee shall, at 
its sole expense, comply wHh all reasonable requirements for 
maintaining fire and other Insurance coverage on the Leased 
Premises. 

26. POLICY OF LESSOR: it Is Lessor’s policy that prevailing wage rates shall be paid 
eK persons empbyed on the lands v^ln Lessor's Jurisdiction. 

27. WARRANT[ES>OUARANTEE8*COVENANTS; Lessor makes no warranty, 
guarantee, covenant, including but not limited to covenants of title and quiet enjopient, or 
averment of any nature whatsoev^ concerning the condition of the Leased Premises, 
Irrcluding the physical condition thereof, or any concfftion virhich may affect the Leased 
Premises. It is agreed that Lessor will not be responsible for any loss, damage, and/or 
costs, .whioh may be incurred by Lessee by reason of any such condition or conditions. 

. • 

28. DAMAGE TO OR DESTRUCTION OF LEASED PREMISES: Should Lessee^ned 
Iniprovements be: (I) damaged or destroyed by fire, the elements, acte of God, or by any 
otiier Cause; or (li) dedared unsafe or unfit for occupancy or use by a piAlic entity with the 
appropriate authority,-(0 and/or gO hereinafter "event," Lessee shall, within nhiety (90) days 
of such event, commence and diligentiy pursue to completion the repair, r^lacement, or 
reconstructkm of the Improvnnente necessary to pemiit fun occupancy and use of the 
Leased Premises for the uses required herein. Repair, replacement, or reconstruction of 
such improvements stiall be accomplished in a manner and according to Plans ap(»oved by 
Lessor. Provided, however, Lessee shall not be obligated to repair, reconstruct, or replace 
(he improvements foRowing their destruction In whole or substattilal part, except to the 
extent the loss is covered by hsurenoe required pursuant to Paragraph 26 herein (or would 
be covered regardless of'whether such required insurance is actually in effect). 

If Lessee elects not to restore, repair, or reconstruct as herein required, then this Lease 
shall terminate. Further, Lessor shall have any rights to which it would be entitled under the 
provisions of Paragraph Nos. 6 and 25 h^n. 

No event described herein shall relieve Lessee of Its obligations to pay all rent and other 
amounts othervrise due hereunder. 

29. QUITCLAIM OF LESSEES INTEREST UPON TERMINATION: Upon termination of 
this Lease for any reason, Including but not limited to termination because of default by 
Lessee, Lessee shall execute, acknowledge, and deliver to Lessor within thirty (30) days 
after receipt of written demand therefore a good- and sufficient deed whereby ail Lessee’s 
right, tlUe, and interest [n the Leased Premises Is quitclaimed to Lessor. Should Lessee fell 
or refuse to deliver (he required deed to Lessor, Lessor msv prepare and record a notice 
redting the reHure of Lessee to execute, acknowledge, and deliver such deed. Said notice 



shall be conclusive evidence of the termination of this Lease and of all right of Lessee, or 
those claiming under Lessee, In and to the Leased Premises. 

30. PEACEABLE SURRENDER: Upon expiration of this Lease or earlier termination or 
canceltedon thereof, as herein provided, Lessee shall peaceably suriendar the Leased 
Prerhises to Lessor in as good condition as the Leased Premises were at the 
Commencement Date of this Lease, except as die Leased Premisea were repa^, rebuilt, 
restored, altered, or added to as permitted or .required by the provisions of this Lease, 
ordinary wear and tear excepted, and subject to Paragraph 6 herein. If Lessee fells to 
surrender the Leased Premises at the expiration of this Lease or the earlier termlnaflori or 
canceBatlon thereof, Lessee shall defend and Indemnify Lessor from all lability and 
^cpense resulting from the delay or failure to surrender, including, without limitation, any 
succeeding Lessee claims based on Lessee's failure to surrender. 

31. - WAIVER: Should either Lessor or Lessee waive any breach by the other of any 
Lease covenant, condition, or agreement, such waiver shall not be, nor be construed to be, 
a ivalver of any subsequent or other breach of the same or any other Lease covenant, 
condition, or agreement Further, failure cm the part of either party to require or exact the 
other's fell and complete compliance with any of thp Lease covenants, conditions,* or 
agreements shall not be, nor be construed as In any manner changing the terms, or 
preventing the enforcement in fell, of the provisions hereof. In addition, Lessor's 
subsequent acceptance of rent hereunder shall not be deemed to be a waiver of any 
preceding Lessee breach of any Lease tern, covenant, or condition, other than Lessee's 
feliure to pay the particular rent so accepted, regardless of Lessor's knowledge of Lessee's 
preceding breach at the tkne rent Is accepted. 

32. H0U30VER: This Lease shall temilnate without further notice at expiration of the 
term. Any hoktfog over by Lessee after either expiration or termination shall n(^ constitute a 
renewal or extension, or give Lessee any rights In or to the Leased Premises. 

f 

• If Lessee, with Lessor's consent, remains hi possession of tiie Leased Premises after Lease 
expiration or termination, such possession shall be a month-to-month tenancy twnfoabla on 
thirty (30) days notice furnished at any lime by either party to the other, in addition, &\ 
provisions of this Lease, except those pertaining to term, shan apply to the month-tO'month 
tenancy, and Lessee shall contteue pay ail rent required by this Lease. Provided, however 
If percentage rent Is required by the Lease. II shall be paid monthly on or before the tenth 
(10"^ day of-each month, including the tenUt (10^ day Of the month following the expiration 
of any such holdover period. 

» 

33. PARAGRAPH HEADINGS: The Table of Contents and Paragraph Headings 
contained herein are for convenience in reference and ate not intended to define or iinrut the 
scope of any provision thereof. 
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34. ENTiRE UNDERSTANDiNG; This Lease contains the entire understand!)^'and 
agreement of the parties. Lessee acknowledges there Is no other written or oral 
understanding or agreement between the parties with respect to the Leased Premises, and 
that this Lease supersedes ail prior negottetions, dtscussions, obligations, and rights of the 
parties hereto. No waiver, modification, amendment, or aiterafion of this Lease shall be 
valid unless it is expressly in writing and signed by authorized representatives of the parlies 
hereto. Each of the parties to this Lease acknowiedges that no other party, agent or 
representative of any other paity, has made any promise, representation, waiver, or 
warranty whatsoever, expressed or implied, which Is not expressly crmtained In writing in 
this Lease. Each party further acknowiedges it has riot executed ttijs Lease In reliance 
upon any coilatetal promise, representation, waiver, or warranty, or in reliance uprm any 
belief as to any fact not expressly recited In this Lease. 


35. TIME IS OF THE ESSENCE: Time is of the essence of each and aD of the terms 
and provisions of ^is Lease. This Lease shall inure to the beneft of and be binding upon 
the parties hereto and any successors of Lessee as fully and to the same extent as though 
specifically mentioned in each Inslance. Ail covenants, conditions, and agreements in this 
Lease sh^i extend to and bind any assigns and sublessees of Lessee. 

♦ ^ 

36. NOTICES; Ail notices provided for by Ihte Lease or by law to be giv^ or served 
upon Lessor or Lessee shall be in writing and: (D peisonaliy served upon Lessor or Lessee, 
or any person hereafter authorized by either party fn writing to receive such notice, or gi) 
served by certified letter addressed to the appropriate address herelnatter set forth, or to 
such other address designated in writing by the respective party. 


Tp legspr 
Ex^tive Director 
San Diego Uiilfied Port District 
Post OfRce Box 120488 
San Diego, CA 92112’-04B8 


To Lessee 

San Diego Convention Center Crvporatlon 
President and Chief Executive Offl^r 
ill West Harbor Drive 
San Diego, CA 92101 


With a copy to: 
Raymond Carpenter 
2145 East Belt Street 
. San Diego, CA 82113 


And: 

San Diego California Properties, LLC 
o/o Arthur Enge! 

1311 First Street * . 
Coronado, CA 92118 


Should any consented-to assignee, consented-fo purchaser, or Consenfed-fo-Lender notify 
Lessor in witting of its desire to receive notices, such party shall also be personally served, 
or served by certlti^ letter at such appropriate address designated in writing by the 
respective party. 

Ariy notfce or notices given or served as provided herein shall be efTectual and binding'for 
all purposes upon the parties so served; provided, however, if served by certified mail, 
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service will be considered completed and binding on the party served forty'e^hf (<48) hours 
after deposit in the U.S. Mall. 


37. REMOVAL OF MATERIALS; Lessee shall, upon expiration of this Lease or sooner 
termination as herein provided, remove wHhte sixty (60) days ail nratedals, Including vidthout 
limitation aK ships, ves^is, barges, hulls, debris, and surplus-end salvage Hems, hereinafter 
"Materials,” from the Leased Premises and adjacent property, so as to leave the same In as 
good conditfon as when first occupied by Lessee, su^ect to reasonable wear and tear. 
Provided, however, that if Lessee fads to remove ail Materials within sixty (60) days. Lessor 
may r^ove, sell, or destroy said Materials at the expense of Lessee. Furiher, Lessee 
agrees to pay Lessor the reasonable cost of such removal, sale, or destruction; or, at the 
option of Lessor, said Materials not removed, sold, or destroyed by Lessee shall become 
the property of L^sor, without cost to Lessor, and without any parent to Lessee. 

During any period of time required to remove said Materials or to test for and/or remediate 
Hazardous Materials as requlred ln Paragraph 42 herein. Lessee shall continue to pay the 
full rent to Lessor In ac(X)ndanc6 with this Lease, which said rant shall ba prorated dally. 

38. WAOTE/NLIISANCE; Lessee shall rwt use the Leased Premises in a manner that 
constitutes waste or nuisance. 

39. NUMBER AND GENDER: Words of any gender used in this Lease shaS include any 
other gender and each word In the singular niarteer shall Include the plural whenever the 
tense requires. 

40. APPLICABLE LAW: The Lease will be govemed.by and construed and enforced in 
accordance with the laws of the State of California. 

^ 41. ATTORNEY FEES: Should any suit be commenced to enforce, protect or establish 
any right or remedy of any of the terms and conditions hereof. Including without Hmitation a 
summary action commenced by Lessor under the laws of the state of California relating to ^ 
the unlawful detention of pixH^erty, the prevailing party shall ba entitled to have and recover 
from the losteg party reasonable attorney fees and costs of suit. 

42. HAZARDOUS MATERIALS: 

(a) Definition of "Hazardous Material” The term "Hazardous Material* shall 
mean any pollutant, contaminant, or hazardous, dangerous, or t(»dc chemical, 
material, or substance, including oH and petrol^m producte, which now or in 
the future may be within the meaning of any applicable, federal, state, or locai 
law, regulation, ordinance, or requirement at any concentration that is or has 
become regulated by the United States, the State of California, or any local 
government authority having Jurisdiction over the Leased Premises. 
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(b) Lessee Use of Hazardous Materials. Lessee shall not cause or permit any 
Hazardous Materia!, or products or maferlais which include any hazardous 
substance as a component, to be generated, brought onto, used, stored, 
emitted, released or disposed of In or about the Leased Premises by Lessee 
or ite agents, employees, contractors, sublessees, or invitees unless 
expressly approved, at Lessor's sole discretion, in writing by Lessor after 
submittal by Lessee.of Materiat Safety Data Sheets ("MSDS”} or other , 
Infonnallon requested by Lessor. Limited quantities of equipment, materials 
and supplies customarily used in connection with the construction of 
improvements and standard office, food service and Janitorial supplies 
customarily used in places of business which contain chemicals categorized 
as Hazardous Material are excluded from this requ^ement Lessee shall use, 
store, and dispose of all such Hazardous Materials (n strict compliance with 
ail applicable statutes, ordinances, regulations, and other requiranents in 
effect during the Lease Term that r^ate to public health and safety and 
protection of the environment fEmriFonmental Laws’); and shall com|^ at all 
times with' all Environmental Laws. 

# 

(c) Notice of Release or Investigation. If durteg the term of this Lease (including 
any extensions), Lessee becomes awate^ of (0 any actual or threatened 
release of any Hazardous Material on, In, under, from, or about the Leased 
P^emi8es^ or (10 any inquiry, investigation, proofing, or claim (coilectiveiy 
"inquiry^ by ^ny government agency or other person regarding the presence 
of any Hazardous Material on, in, under, from or about ttie Leased Premise, 
Lessee shall give Lessor written notice of the release or Inquiry within ffve (5) 
days after Lessee [earns or first has reason to believe there has been a 
release or inqidry and shall steiultaneousjy furnish to Lessor copies of any 
claims, notices ^ vloiatton, reports, warning or oth^ writings received by 
Lessee that concern the release or inquiry. 

(d) Lessor Right to Inspect. If Lessee has in the past or continues to use, 
dispose, generate, or store Hazardous Materials on the Leased Premises, 
Lessor or its des^nated representatives, at Lessors sole discretion, may at 
any lime during the term of this Lease, but is no way obligated to, enter upon 
the Leased Premises and make any inspections, tests or measurements 
Lessor deems necessary to determine If a release of Hazardous Materials 
has occurred. Lessor shall furnish Lessee a minimum of twenty-four (24) 
hours’ notice in writing prior to conducting any inspections or tests, unless, In 
Lessor's sole Judgment, drcumstences require otherwise. Such tests 8haii.be 
conducted in a manner so as to attempt to minimize any Inconvenience and 
disruption to Lessee's operation as Is practicable. If such tests Indicate a 
release of Hazardous Materials, then Lessor, at Lessor's sole discretion, may 
require Lessee, at Lessee's sole expense and at any ttete during the term of 
this Lease, to have such tests for such Hazardous Materials conducted by a 
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qualifled party or parties on the Leased Premises, if Lessor has reason to 
believe any Hazardous Malertals originated from a release on the Leased 
Premises ha\^ contaminated any area outside the Leased Premises, 
including but not llmitad to surface and groundwater, then Lessor, at Lessor's 
sole discretion, may require Lessee, at Lessee's sole expense and at any 
time during the term of this Lease, to have tests for such Hazardous Materials 
conducted by a qualified party or parties on said area outside the Leased 
Premises. Lessor's failure to insp^ test or take other acttons pursuant to 
this Paragraph 42(d) regarding the Leased Premises, shall In no way relieve 
Lessee of any responsibility for a release of a Hazardous Material. 

(e) Clean-uD Obllaatlons. If the presence of any Hazardous Material brought 
onto,the Leased Premtees by Lessee,or Lessee's employees, agente, 
sublessees, contractors, or invHees, or generated by same during the term of 
this Lease results In contamination of the Leased Premises, ar^acent 
properties or the San Diego Bay, Lessee shall pronptiy take all necessary 
actions, at Lessee's sole expense, to remove or lamedlato such Hazardous 
Materials. Lessee shall provide notice to Lessor fxior to performing any 
removal or remedial action. Lessee shall not propose nor agree to any 
covenant of use restriction as part of any removal or remediation required as 
a result of this Paragraph 42(6). To the extent Lessor incurs any costs dr 
expenses (n performing Lessee's* obilgaSon to clean-up contamination 
resulting from Lasse's operations or use of the Leased Premises, lessee' 
shall promptly relmbufse Lessor for all costs and expenses Incurred wHhln 
thirty (30) days. Any anteunts not so reimbursed within thirty (30) days atter 
Lessee's receipt of an Itemized statement therefore shall bear interest at the 
Prime Rate plus Five Percent (5%) per annum compounded monthly. This 
provision does not limit the indemnification obUgatirm set forth' in Paragraph 
42(0. The obligations set forth In this Paragraph 42(e} shall survive any 
expiration or other termination of this Lease. 

(I) Clean-up Extending Beyond Lease Term. Should any clean-up of 
Hazardous Materials for which Lessee Is responsible ^lot be completed 
prior to the expiration or sooner temilnatlon of the Lease, Including any > 
extensions thereof, then: (A) Lessee shall- deposit Into an escrow 
. account an amount of money equal to the balance of the estimated 
costs of the dean-up, together vvith instructions for the disbursement 
of such amount In pElyment of the costs of any remaining clean-up as It 
is comptefed, and (B) if the nature of the confeunination or clean-up 
required of Lessee is of such a- nature as to make the Leased 
untenable or unfsaseable, then Lessee shall be liable to Lessor as a 
holdover fessee until the dean-up has been suffidently completed to 
make the Leased Premises suitable for. tease to third parties. The 
estimated cost of the clean-up shall require approval of the Lessor. 



00 Financial Security. If Lessor determines, In Its reasonable discretion, 
that Lessee does not have Insurance or other flnandid resources 
sufficient to enable Lessee to fulfill its obligations under thte Paragraph 
42 (e), whether or not accrued, liquidated, condfflonal, or contingent, 
dien Lessee shall, at (he request of Lessor, procure and thereafter 
maintain in full force and effect such envbonmental Impairment liability 
and/or polkidon UabBIty insurance poBdes and endorsements, or shall 
otherwise provide such collateral or security reasonably acceptable to 
Lessor as (s appropriate to assure that Lessee ^il be able to perform 
its duties and obBgatlons hereutKler. 

I 

indemntflcatlon. Lessee shall, at Lessee's sole expense and with counsel 
reasonably acceptable to Lessor, Indemnify, defend, and hold harmless 
Lessor end Lessor's dfrectors, officers, en^loyees, paters, affiliates, 
agents, successors, and assigns with respect to aR losses, Including 
reasonable attorneys' end en\dromnental consultanis' fees, arising out of or 
resulting from Hazardous Material contaminailDn In, on, under or about (he 
Leased Premises, (with the sole exceptions set forth In Paragraph 44 and 
[c] h^eln) or the violatian of any Environmental Law, by Lessee or Lessee's 
agents, assignees; sublessees, contractors, or Invitees, this Indemnification 
applies whether or not the concentrations of any sudi- Hazardous Material Is 
material, the concentrations exceed state or federal maximum contaminant or 
action levels, or any government agency has Issued a cleanup or other order. 
This Indemrtification shall .survive the expiration or terminalkm of this Lease. 
This Inderrmiflcation Includes, but (s not necesrarily limited to; 

(!) Losses atiributable to diminution in the value of the Leased Premises; 

'*■ 

(11} Loss or restriction of use of rentable 8pace(6) In the Leased Premises; 

(ill) Adverse effect on the marketing of any spacefs) In the Leased 
Premises; 

(iv) All other liabilities, obligations, penalties, tines, claims, actions 
(including remedial or enforcement actions of any kind and 
admlntetratlve or Judldat proceedings, orders, or judgmente), damages 
(including consequential and punitive damages), and costs (including 
attorney, consultant, and expert fees and expenses) resulting from the 
release or vltriation; and, 

(v) Ad costs (Including reasonable attorneys' fees, consulting fees and 
subcontracted costs) Incurred by Lessor in undertaking aiiy 
assessment or remediation of the Leased Pranises that m^ht not 



have been fully resolved by Lessee by the Hme this Lease terminates 
or expires, - 

f'" 

Lessor shell have a direst right of action against Lessee even if no third party 
has asserted a claim. Furthermore, Lessor shall have the right to assign said 
indemnify. The obligations set h>rth In this Paragraph 42(0 ^hali survive any 
expiration or other termination of this Lease. 

(g) Termination of Lease . Upon the expiration or writer termination of the term, 
of the Lease, Lessee shall; 0) cause all Hazardous Materials previously 
owned, stored, or used Lessee to be removed tiom the Leased Premises 
and deposed of In accorttance with all applicable provisions of law; (11) 
remove any underground or aboveground storage tanks or other containers 
Instatied or used by Less^, or Its predecessors, to store any Hazardous 
Material on the Leased Preirtises, and repair any damage to the Leased 
Premises caused by such removal; 010 cause any soil or other portion of the 
Leased Premises which has become contaminated by any Hazardous 
Material stored or used by Lessee, or Its predecessors, to be 
decontaminated, detoxified, or otherwise cteaned-up In accordance with the 
appBcabte rsqulrentente of any relevant government authorities: and (iv) 
surrender possession of the Leased Premises to Lessee free of contamination 
attributable to Hazardous Materials generated or used by Lessee or stored or 
> disposed of by any party other than Lessor In or on the Leased Premises 
during the term of ^Is Lease, 

43. STORAGE TANKS: 

«» 

(a) Underground Storage Tanks, No underground storage tanks (*USTs”) shafl 
be permitted to be Installed on the Leased Premises durtog the term of this. 
Lease'without the prior written cwisenf of the Lessor's Executive Director In 
his or her sole and absolute dtsorelton. In the event Lessee obtains such 
approval to Install a UST on the Leased Premises, Lessee shall be 
responsible 'tor complying with all laws and regulations pertaining to such 
UST, Indudlrrg tank monitoring of such UST as required by the County of 
San Diego Hazardous Material Management Dhriston (HMMD) or any other * 
responsible agency. Lessee further agrees to take responsibtiity tor reporting 
unauthorized releases from UST8 to HMMD and the Lessor within tvranty- 
four (24) hours of such unauthorized release. Lessee will be responsible for 
all fees and costs related to the unauthorized r^ease of any Hazardous 
Material Including, but not limited to: Investigative, surface and groundwater ‘ 
clean-up, and expert and agency fees. Lessee shall maintato evidence of 
financial responsibility for taking corrective action and for compensating tiiird 
parties for bodily Injury and/or property damage caused by a release from a 
UST. Lessee further agrees to be responsible for maintenance and repair of 
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the USTs; obtaining tank permits; filing a business plan with HMMD or other 
' responsible agency; and for paying UST fees, permit fees, and other 
regulatory agency fees relating to USTs. 

Lessee agrees to keep complete and accurate records on the Leased 
Premises for a period of not less than thIrty-sIx (36) months from the 
applicable events including, but not limited to, permit applications, monitoring, 
testing, equipment Installation, repairing and closure of the USTs, and any 
unauthorized releases of Hazardous Materials. Lessee also agrees to make 
such records available for Lessor or responsible agency Inspection. Lessee 
further agrees to Indude a copy of Health and Safety Code, Chapter 6.7, 
Section 26299, as part of any agreement between Lessee and any operator 
of USTs. 

f 

Furthermore, Lessee shall be responsible for compliance with aU other laws 
and regulations presently existing, or hereinafter enacted, appBcabte to USTs, 
induding without limitation any such laws and regulations which after any of 
the above requirements, 

/UjDveground Storage Tanks. No aboveground storage tante C'ASTs^ shall 
. be permitted to be Installed on the Leased Premises during the term of this 
Lease without the prior written consent of the Lessor's Executive Director In 
his or her sole and absolute discretion. In the event Lessee obtains such 
approval to Install an AST, Lessee shall be responslbie for compl^ng with all 
laws and regulations pertaining to such AST. Lessee shall, in accordance 
with this Lease and applicable laws and regulations, secure and pay for all 
necessary permits and approvals, prepare a spill prevention control counter 
measure plan and conduct periodic Inspections to ensure compliance 
therewith; Induding conformance with fee latest version of said applicable 
laws and regulations, in addition. Lessee shall maintain and repair said tanks 
to conferm and comply with all other applicable laws and regulations for 
ASTs, Including without limitetlon all of the requiremenis of Healfe & Safety 
Code, Chapter 6.67, Sections 25270 through 25270.13 as presently existing 
or as hereinafter amended, induding without limitation conducting dally vtsuat 
Inspection of said tanks, allowing the San Diego Regional Wafer Quality 
Control Board fSDRWQCB”), Lessor, and/or responsible agency, to condud 
periodic inspedlons. Lessee also shall comply v^th valid orders of the 
SDRWQCB, filing the required.storage tank statement and payment of the fee 
therefore, establishing-and maintaining fee required monitoring program and 
systerns, reporting spills as required, and payment of lawfuihr Imposed 
penalties as provided therein and as otherwise provided by law. The Lessee 
shall be responsible for aB costs assodated with any unauthorized release 
from ASTS,, including but not limited to, Investigative, surface and 
groundwater dean-up, and expert and agency fees. 



44. E(4VIR0NMENTAL DISCLOSURES AND LESSEE WARRANTIES; 

*1 

(a) Le8see*6 Warranties : Lessee represents and warrants to Lessor that Lessee 
has conducted or been encouraged and allowed to conduct a full inspection of 
each parcel of the Leased Premises, and has not been denied access to ar^y 
area thereof. Lessee has had a complete i^ht and full opportunity to tnlng 
experts onto the Leased PremiseB and to conduct ail tests Lessee believes to 
be necessary to determine tiie condition of tW Leased Premises. Lessee is > 
charged with full knowledge Environmental Laws and Lessee's review and 
!nve8%atIon of the condition of the iMsed Premises and, to the extent Lessee 
has elected to do so, has Included consideration of the applicabilify and effect of 
sudr laws and regulations. In particular, Less^ has Investigated or been 
encouraged to investigate, to Lessee's own satisfaction, the environmental 
condition of the soil, surface water, groundwater, s^lments and structures on 
the Leased Premises. Lessee spedflcally acknowfedges that It Is ref^ on 
any representation or warranties of any kind whatsoever, e)gHe88 or implied, 
from Lessor as to any mafters concerning the emrironmenfal ccmdition of the 
Leased Premises. Lessee further specifically ecknow^ges that Lessor has no 
knowledge regarding the environmental condltkin of the Leased Premises 
above and beyond that contained In the documetrte identified in (b) below 
(which documents shall not be construed as e}q>res8ed or tinptied warranties or 
representations of any kfed by. Lessor) and th^. despite the abIRty to conduct 
further testing.of the Leased Premises, Lessee has chosen instead to solely rely 
on erdsting data (both Its own and that contained In pubtic dooiments) to 
evaluate tiie environmental condition of the Leased Premises. 

(b) . ' Lessee Dfectosure . Lessee acknowledges and agrees tiiat the Leased 

Premises is located acQacent to the San Diego Convention Center which 
cerates fweniy4our (24) hours per day and seven (7) days per week. Lessee 
also acknowledges and ^rees that pest uses made of portions of the Leased 
Premises have Induded a ship repafr fecffity, a marine sendee station, a marine 
oonfractor's yard and other uses which may have tasuHed In the generation, 
disposal or release of Hazardous Materials on, In. under or about the Leased 
Premises. Lessee further acknowledges and acc^ts that the Leased Premises 
may have groundwater monltortng wells required ^ the RWQCB that will need 
to be in continuous operation unfH their removal is approval by RWQCB and aiiy 
other governmental agency havb^ juiisdicUon. Lessee also actoiowledges 
receipt of (0 Callforrrfa R^ional Water Quality Control Board Clean-Up and 

. Abatement Order No. 95-21 dated May 24,19^'together Addendum. No. 

1, Addendum No. 2 dated Novemfaw 12, 1^7 and Addendum No. 3 dated 
June 15,2001 (cottecllvely “CAO"); (8) /^reement for Joint Exercise of Powers 
between Lessor and the Redevelopment Agency for the City of San Diego 
bearing Lessor Document No. 41617; 0^0 Polanco Redevelopment M 
Remediation Agreement between RWQCB and Lessor ^ring. Lessor 
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Docwnent Noi 41840; (iv) PD Env6x>nmental Seivices Campbell Shipyard 
SacBmant Characterization, Volumes I and II dated June 1081; (v) Ecosystems ^ 
Manag^enf Associates, Inc. Campbell Shipyard NPI^S Permit Maitie 
Sediment Monitoring and Reporting Annua! Report (teted August 1899; (vi) Hart 
(bowser, Inc. Phase (I Soils Characterization Report for Catrrpbel Shipyard 
dated February 2001; (uO) Kleinfekfer, Inc. Remedial Action Workplan for 
Campbell Shipyard dat^ D^miber 6, 2000; (vBi) Weston RemediaL'on of 
Former Campbell Sh^ard Closeout Report dated June 2002; (lx) Ninyo & 

. Moore limited Historic^ Study San Diego Bay Waterlront dated April 20,2001; 
.(x) Hart Crowser, Ina, Volumes I and ii, Final Phase II Sediment 
Characterization Report for CempbeH Shipyard dated May 25,2001; (xi) AMEC 
Fifth Avenue Landing Underground Storage Tank Irrve^ation dat^ July 2, 
2001; (xiO URS Study of Seawall Evaluation at Campbell Sh^J^rd Site dated 
September 20,2001; (xlli) AMEC Historical Review of Analytical Data Collected 
at FAh Avenue Landing dated October 28,2001; (xhr) Ninyo & Moore Dissolved 
Metals Groundunier Analytical Results for Vicinl^ of 8*'' A^^nue dated February 
22, 2002; (xv) Blaylock Engineering Group Skuctural inspection of Campbell 
Shipyard Semvall dated July 16, 2002; (x^ Anchor Environmental, LLC 
Campbell Shipyard' Date Gap Sed^nt Field Samp^g Report dated 
S^tembar 18,2002; Ocvli) Ninyo & Moore Groimdwater Monitoring Report for 
Former Campbell Shipyard dated April 18, 2003; (x\rfil) Anchor Environmental, 
LLC Campbell Sh^rd Sedknent Cap-(n-P)ace Alternative Anedysis (teted June 
2003; and (rdx) Ninyo & Moore Limited Subsurface Assessmerrt for Spintiaker 
Hotel Site dated July 31. 2003. Lessee further hereby ackncwtedges, as 
provided (n Paragraph 48, that the Leased Premises Is being leased In an ”AS- 
IS, WITH ALL FAULTS" condition. Notwithstanding tee foregoteg sentence, 
Lessee shall not be liable for any damages, daims, coste or expenses that arise 
solely as a result of releases from the former operations of Campbell Industries, 
General Petroleum Con»Fation of California and MoUl OH Corpot^n on the 
Leased Premises ("Existing Conttvninanfd^, hduding without IlmRafion, any 
lemedlafkm coste required to comply write the CAO r^renced above. »(ce|^ 
those coste and expenses (Indudteg aftomey's fees) teat arise as a result of 
Lessee beirtg iramed as a r^ponsfole party or defendant based on allegations 
r^arcflng Lessee’s own operations atvd as spedfically provided herein in 
subparagraphs (d), (e), and (0 below. With tee sole exception set forth in the 
preceding sentence, it Is tee parties’ Intent and Lessee understands and agrees 
that aH other Hazardous Materiais on Parcel Nos, 1 and 2of tee Leased 
Premises, if any, whether existing prior to or subsequent to the Commencement 
Dste shrHI be Lessee’s sole responsfollity. 

(c) , Adjacent Property : "Adjacent Property" shall mean the properties Identified for 
cleanup and remediation In the CAO Identified in Section 44(b) above, but not 
Including any portion of tee Leased Premises." Lessee adcnowtedges and 
agrees teat ^ Adjacent Property is adjacent to and contiguous wtth property, 
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the past uses of which have biduded all of those past uses identlfted In 
Paragraph 44(b] above, any or all of which uses may have resulted In a rdease 
of Hazardous Rtoteiials on, In or about the Adjacent Property. To the best of 
Lessor^s knowledge, however, Lessor has not received any written notice of any 
material proceedings, action, or other claim for llab!% arising under any 
Environmental Law from any person or governmental body regarding the 
Adjacent Property of the Leased Premises with the exception of the CaBfomia 
Regional Water Qua% Control Board fRegiona] Board*) Clean-Up and 
Abatement Order Na 85-21. dated May 24, 1995, and addendums CCAO*) 
issued to the former Campbell Industries. The CAO Included an ana^ls of the 
sediment data from Adjacent Pmp^. Lessor wil itself, or through responsible 
parties, complete the remediation required for rescission of the CAO. 
Resdsslon of the CAO vi^ constKiite accepfrinoe by the Regional Board of the 
conditions of the Leased Premises, Including Adjacent Property, that were 
evaluated in the C^O. The r^iatory review process for the ^Jacent Property 
Sediment Is summarized In a Septerrkrer 23, 2003 Memorandum entitled ‘FlfOi 
Avenue Landing ^imenf” authored by Paul Brown, Project Anal^ hi die 
Ussor'e Recreation & Environmental Sendees Department, addressed to K^n 
Weymann, Assistant Director In the Lessor's Real Estate Department, a copy of 
which Is on fSe in Lessor's Real Estate Department The patties hereby agree 
that to the extent a cleanup may be requhed on all or a portion of Adjacent 
Prc^ierty under the CAO to respond to Existing Contaminants; Lessee shall not 
be liable for the coste required to com|:dy wRh the CAO, as spedTrcaily s^ forth 
in Paregiaph 44(b}. Notwithstanding the foregedng, K is the parties’ Intmt that 
Lessee shaD be liable, pursuant to the provisions sat forth in Paragraph 45 
herein, for the fHesence or release of Hazardous Mat^ts In, on, under or 
about-Adjacmit Property as a result of Lessee's constructlrm on, or use, 
operation or ocr^pancy of, the Leased Premises 

(d) Remedial Investiaatlons and Remedial Work . As the above-referenced CAO 
Indicates, the RWQCB has assumed the role of tead agency for mit^atlon of 
releases of Eidslteg Contemlnants. Lessor intends to undertake end complete 
al necessary Investigations of releases of Existing Contamlnante and 
associated remedial .work, as required by RWQCB under the CAO, suffldentfo 
satisfy RWQCB that the gtrals and obje^ves of foe approved Remedial Action 
Plan CHAP”) and CAO have been or can be accom^lshed. Such remedial 
work may be premised on a risk-based corrective action approach. Lessor may 
pursue cost recoveiy actions against those parties responsible for releases of 
Exteting Contaminants and, if any recoveiy Is made, Lessor shall be entitled to • 
retain al fends obtained though such actions and Lessee tfisciaims alf tights. If 
aiiy, to any such fends. Lessee hereby ^nts to Lesscu' (and Lessee's 
contractors), the i^ht to enter the Leased Premises to Investigate, test for and 
remove Existing Contamteants at the Lessor’s «>le cost' 
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(e) ResMual Impacts . Lessee acKnowtedges and accepts that not'all Hazardous 
Mathis \M)I necessarily be removed from the Leased Premises following 
completion of activities-described In the RAP and CAO, even after Issuance of 
the closure letter(8). Lessee understands that although the Leased Premises 
vi^ be prepared to a conditfon In which Impacts have been mitigated to a level 
where the Leased Premises meet the requirements of the CAO, some 
Hazardous Materials (including Existing Contamlnar^} may remain at the 
Leased Premises, at or below concentraftons consislent with the regulatory 
guidelines In the CAO f Residual {npacts”). Lessee adoiowledges mtd agrees 
that, should Lessee, Its successor or assigns d^rmkie or desire (o undertake 
construcdon or additional development activitjes at the Leased Premtees, any 
increased costs related to developmeiU by r^tson of such Hazardous Material 
' (Including Residual Impacts} shall be borne 1^ Lessee, Its successors and 
a^ns and Lessor will assume no responsbllity therefm 

(0 Waste Removal . Although Existing Contaminants on. In, imder or about the 
Leased Premises have been, or vdfl be, remediated Lessor as required by 
the CAO, Lessee hereby acimowtedges that subsequent excavation (rf soils 
from the Leased Premises, if applicable, could result In exportation of a 
regulated waste, requiring appropriate characterization, handing, transport 
and disposal (together "Regulated Waste Removar)> Lessor takes no 
responsibility and assumes no liEd^ility whatsoever for Regulated Waste 
Removal. Accordingly, Lessee hereby vmlves any daim, or potential dalm, 

H may have to recover costs or expenses arising out of or assodated with 
Regulated Waste Removal and agrees to Indemnify, defend and hold 
harmless Lessor from and against any and all dalms, llaNlltles, fosses, 
damages, costs, and expenses arising from, out of, or b) anyway related to 
Regulated Waste Removal. 

(g) Worker Protection . Lessor accept no liability or responsibility for ensuring 
that Lessee's wortors, Including without limitation those conduding testbig, 
construction and maintenance activities, on the Leased Premises, is 
satisfactorily protected from Hazardous Materials (Induding Residual 
Impacts as defined above) as required in Title 28 of ftie Code of Federal 
RegulatitHts or similar State requirements. Lessee shall assess ail human 
.health risks from vapor transport or direct confad with Hazardous Materials 
and incorporate such engineering and bisfitutlonal controls as may be 
required to sufficiently proted human health of onsite workers and transient 
visitors. Lessee hereby waives any claim, or pofenlial claim, It may have to 
recover any damages, losses, costo and expenses related to worker 
exposure or alleged exposure to any onsite contamination and to indemnity, 
defend and hold hannlass Lessor from and against any and all such claims, 
Dabllllies, losses, damages, coste, and expenses. 

(h) Additional Lessee Dlsdosure . Lessee further hereby acknowledges that 
additional environmental documentation, studies and adiufties subsequent to 
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the environmental documentation, studies and activities listed herein are 
available for review at the Office of the District Clerk upon request 

45. “AS>IS*' LEASE AND WAIVERS: Lessee's execution of the Lease shall fully and 
finally constitute; 

9k 

' (a) Lessee's Acknowtedament . Lessee's acknowledgment that Lessor has given 

to Lessee sufficient opportunity to consider, inspect and review, to Lessee's 
complete satisfadion; the land use; die environmental, bfolo^cal, physical 
and legal condition of the Leased Premises; and the feasibl% of Lessee's 
intended use and enjoyment of the Leased Premises Including without 
< limitation; (1) any and all r^hts, appurtenances, entitlements, obligations, and 

liabilities conoemlng the Leased Premises; (2) the physical condition the 
Leased Premises, Including, without limitation, the condition of the soils, 
subsoil media, sediments, surface waters and groundwaters at or under Oie 
Leased Premises; (3) the effect upon the Leased Premises of any and afl 
applicable, federal, state or kx^l statutes, ordinances, codes, regulations, 
decrees, orders, laws or other governmental requirements (collectlirely, 
"^plicable Laws");. (4) the development potential of the Leased Premises 
Including (without [Inftotlon on the preceding clause ^)) the effect of ail 
Appllcabio Laws concerning land use, zoning, environmental quality and 
maintenance, endangered spedes, and traffic regulation; (5) the financial 
proqpects of the Leased Premises and local market conditions, (6) Lessee's 
determlnatton of the feasblli^of Lessee's intended use and enjoyment of the 
Leased Premises ; and (7) all other fects, circumstances, and co'ndttfons 
affecting, concerning or relating to the Leased Premises collectively referred 
to herein as the 'Condition of the Leased Premises”. Without limitation on any 
other proidsion of this Lease, Lessee expressly assumes the dsk that adverse 
conditions affecting the Leased Premises have not been revealed by 
Lessee's Investigations. 

(b) Chily Lessor's Eiqiress Written Agreemente Binding. Lessee acknowledges 
and agrees that no person acting on behalf of Lessor Is authorized to make, 
and that except as expressly set forth bi this Lease, neither Lessor nor 
anyone actkig for or on behaff of Lessor has made, any represei^on, 
warranty, statement, guaranty or promise to Lessee, or to anyone acting for 
or on behalf of Leasee, concerning the Condition of the Leased Premises or 
any other aspect of the Leased Premises. Lessee further acknowledges and 
agrees that no representation, warranty, agreement, statement, guaranty or - 
promise, If any, made by any person acting on behalf of Lessor which Is not 
expressly set forth hi this Lease will be valid or binding on Lesson ’ 

(c) As-ls Lease. Lessee further acknowledges and agrees that Lessee's 
ex^tlon of this Lease shall constitute Lessee's representation, warranty and 
agreement that the Condition of the Leased Promts^ has been 
hidependently verified by Lessee to its full satisfaction, and that except to the 
extent of the express covenants of Lessor set forth in this Lease, Lessee will 
be leasing the Leased Premises based solely upon and in refiance on Its own 
inspections, evaluations, analyses and conclusions, or those of Lessees 
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representatives; aiKl that LESSEE IS LEASING THE LEASED PREMISES IN 
ITS "AS-IS, WITH ALL FAULTS" AND STATE OF REPAIR INCLUSIVE OF 
ALL FAULTS AND DEFECTS. WHETHER KNOWN OR UNKNOWN. AS 
MAY EXIST AS OF THE LESSEE'S EXECUTION OF THIS LEASE. Without 
limiting the scope or generality of the foregoing. Lessee expressly assumes 
' the risk that the Leased Premises do not or wHi not comply with any 
Applicable Laws now or hereafter In eRect. 

(cQ Waivers. DIscJakners and Indemnity. 

(I) Waiver and Disclaimer. Lessee hereby fully and forever waives, and 
Lessor her^y fuBy and forever dtsdainfis, all warranties of whatever 
: ‘ type or kind with respect to the Leased Premises, whether expressed, 

implied or otherwise induding, without limitation, those of fitness for a 
partidilar purpose, tenant ability, habltabHity or use. 

(ii) Lessor's Materials. Lessee further ackno^edges that any Information 
and reports bicludlng, without b'mltatlon, any engineering reports, 
architecfural reports, feasIblUty reports, marketing reports, soils 
reports, envtronmentol reports, ana^es or data, or c^er similar 
reports, anai^es, data or information of whatever type or kind which 
Lessee has received or may hereafter receive hem Lessor or its 
agents or consultants have been furnished without warranty of any 
kind except as specifically set forth herein and on the express 
condition that Lessee will make its own Independent verlRcatlon of (he 
accuracy, reliability and compteteness of such Information and that 
Lessee wilt not rety thereon. Accordingly, subject to terms of 
Paragraph 45(e) bel^. Lessee agrees that under no circumstances 
will It make any claim against, bring any action, cause of action or 
proceeding against, or assert any llablll^ upon, Lessor or any of die 
persons or entities who prepar^ or furnished any of the above 
Information or tTfaierlals as a result of the Inaccurar^, unreliability or 
kKX>mplefenes8 of, or any defect or mlstalre In, any such Information or 
materials and Lessee hereby fully and forever releases, acquits and 
discharges Lessor and ^Hiih person furnishing suc^ Information or 
materials of and from, any such claims,-actions, causes of action, 
proceedings or liability, whether Imown or unknown. 

(e) Release and Waiver. 

(I) Release. Except to the extent of Claims (as defined below) against 
Lessor arislt^ ftom any breach by Lessor of ks covenants and 
oUlgations ex{»es8ly provided In this Lease, Lessee, on behalf of 
Lessee, its successors and assigns, hereby fully and forever ralaases, 
acquits and discharges Lessor of and from, and hereby fully forever 
waives: 

Any and ail cfalms, actions, causes of action, suits, proceedings, 
demands, rightSr damages, costs, expenses, losses, judgments. 
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provision^ relief, fines, penalties, and fees, Including, without 
limitation, any and all (^Ims for compensation, reimbursemerit, or 
contribution whatsoever (Individually and collective^, 
whether known or unknown, direct or indirect, foreseeable or 
unforeseeable, absolute or contingent, that L^see or any of Lessee's 
successors or assigns now has or may have or which may arise or be 
asserted in the future arishig out of, directly or Indirectly, or In any way 
connected virith; (A) any act or orr^lon of Lessor (or any person 
acting for or on behalf of Lessor or for v^riiose conduct Lessor may be 
liable), whether or not such act be the passive or sole negligence of 
Lessor, In connection with prior ownership, maintenance, operation or 
use of the Leased Premises; (B) any condition of environmerria! 
contamination or pollution at the Leased Premises (bickidlng, without 
limitation, the contarrfination' or pollution of any soQs, sediments, 
subsoil media, surface waters or groundwaters at the Leased 
Premises); (C) to the extent not already Included In (B), above, the 
prior, presenl or future existence, release or discharge, or threatened * 
release, of any Hazardous Materials at the Leased Premteas. 
(Including, without limitation, the release or discharge, or threatened 
release, of any Hazardous Materials Into the air at the Leased 
Premises' or info any soils, subsoils, surtece waters or groundwaters at 
the Leased Premises); (D) the violation of, or noncompSance with, miy 
Environmental Law or (^er Applicable Law now or hereafter in effete, 
however and whenever occurring; (E) the condition of the soil at the 
Leased Premises: (F) the condition of any Improvements located on 
the Leased Premises Including, without limitation, the sbuctural 
Integrity and setemic compliance of such knprovfflnents; (G) any 
matters whldi would be shown on an accurate ALTA land survey of 
the Leased Premises (including, without limKation, all existing 
easements and encroachments, if any); (H) ail Applicabte Laws now or 
hereafter In effect; (I) matters whidi would be apparent from a visual 
inspection of the Leased Premises, or (J) to the extent not akeady 
covered by any of (he foregoing clauses (A) through (I), above, the 
use, maintenance, development, construction, ownersh^ or deration 
of the Leased Premises by Lessor or any predec68sor(6)-in-'[nterest In 
the Leased Premises of Lessor 

(ii) VVaiver of Civil Code Section 1542. With respect to al releases made 
by Lessee under or pursuant to this Paragraph 45, Lessee hereby 
waives the application and benefits of Catlfbmfa Civil Code § 1642 and 
hereby verifies that Hhas read and understands the fotlovring provision 
of Cafifomia Civil Cpde § 1542: 

"A general release does not extend to cteims which the creditor does 
not know or suspect te erdst (n his favor at the time executing the 
release, which if known by him must have materially affected his 
settlement with the debtor." 

Lessee: 
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46. JOINT AND SEVERAL LIABILITY: If Lessee, as a party to this Lease, Is a 
partnership; Joint venture; or Is compriseci of more than one par^ or entity, or a cotr^nafion 
thereof; the obligations hnposed on Lessee under this Lease shall be joint and several, and 
each-general partner, joint venture, party or entity of Lessee shall be Jointly and severally 
liable for said (^ligations. Furthermore, nothing herein shall be deemed or constru^ as 
creating a partnership or Joint venture between Lessor and Lessee, or between Lessor and 
any other enti^ or party, ot cause Lessor to be responsible In any way for the debts or 
obilgaUans of Lessee, or any other party or entity. 

47. SECURITY DEPOSIT: A security deposit In the sum of NINETY FOUR THOUSAND 
DOLLARS ($94,000} shall be provided Lessor by Lessee, on or before the Commencement 
Date or subsequent assignment, transfer or foreclosure of this Lease. The security deposit 
shall be held by Lessor and used for the purpose of remedying Lessee’s defaults under this 
Lease. The foregoing notwithstanding, for so long as SDCCC or Permitted Assignee Is the 
Lessee under this Lease, no security deposit vdH be required. 

Except as provided below, the security deposit shaH t» In the form of an Irrevocable Stand- 
By Letter of Credit drawn on a bank having a branch located In San Diego County or having 
a Mpod/s Long Term Letter of Credit rating of stnQle A or higher and a Moody's Long Term 
Oepr^lt rating of single A or higher. The prino^al sum shall be made payable to Lessor. 
Each Letter of Credit provided during the term of this Lease shall be valid for a minbnum of 
twelve (12) months from date of Issuance. Provided, however, when the remaining term <rf 
this Lease is one (1) year or less, the Letter of Credit shall be valid tor a mbiimum of three 
(3) months beyond the Termination Date of this Lease. If a Letter of Credit Is not valid for 
entire remaining teim of this Lease plus three (3) months beyond, then such Letter of 
Credit shall be extended or renewed at least ninety (90) days prior to its expiration. 

k a 

Aii or any portion of the prindpal sum of the Letter of Credit shall be availabte 
unconditionally to Lessor for the purposes aid uses provided herein. The bank, and the 
form and provisions of the Letter of Credit shall be acceptable to the Executive Director of 
Lessor, In his sole discretion, and If not so acceptable, may be r^ected. The Letter <rf 
Credit and Drawing Certificate shall not be acceptable if It requires Lessor to send written 
notice of default or request or demand payment from Lessee after default, prior to Lessor 
drawing on any funds undo- the Letter of Credit. 

Notvidthstanding the above, if said security deposit or the cumulative totel amount of security 
deposits required by Lessor under this Lease and other leases, permits and agreements 
between Lessor and Lessee does not exceed TiAranty-Five Thousand Dollars ($25,000), 
Lessee may elect to provide said security deposit In the form of cash. 

The amount of the security deposit may be adjusted frcan time to time at the discretion of 
the Executive Director of Lessor. Following any su(^ adjustment, the amount of the 
security deposit may not exceed the greater of: (I) three (3) months' flat rent, or (il) the 
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annual average of three (3) months' percentage rent if this lease provides for percentage 
rent. In the event the amount of the security deposit Is Increased, Lessee shall submit the 
addltionai security deposit withlrr Ihfrty (30) days of notification of the Increase, 

• 

Lessee shall maintain the required security deposit continuously throughout the Lease term. 
Failure to do so shall be deemed a default and shall be grounds for Immediate termination 
of this Lease in accrndanoe with Paragraph 10 herein. 

The security deposit or the remaining portion thereof, shall be rebated, released, assigned, 
surrendered, or endorsed to Lessee or order, as appllcid^le, upon expbation or earlier 
tennination of this Lease. 

48. DISPUTE RESOLUTION: Except for <0 a dispute or disagreement as to the amount 
of rent that Lessee Is to pay Lessor or (li) a default in the payment of rent, ail other disputes 
or dlsagieemsnts between or among tire parties arising out of or refodng to the terms, 
conditions. Interpretation, performance, default or any other aspect of this Lease,- such 
parties shaS firsi attempt to resolve the dispute Informally. In the event the dispute Is not 
resdved informally, ptfor to and as a precondition to the Initiation of any legal action or 
proceeding, the parSes shall refer the dispute to mediation before a retired State or Federal 
judge mutually selected by the parties. The dispute shall be mediated through Informal, 
nonbinding joint conterences or separate caucuses with an Impartlai third party mediator 
who will seek to gul^ the parties to a consensual resolution of Ure dlspMte. The mediation 
proceeding shall be conducted vdthin thirty (30) days (or miy mutually agreed longer period) 
after reforrai, and shall continue until any party Involved concludes, in good faith, that there 
Is no reasonable possibility of resolvlr^ the dispute without resort to a legal action or 
proceeding. Al costs of the mediation shall be shared equally by the parties Involved. 
Each party shall bear Its own attorneys' fees and other costs incurred in connection with the 
mediation. In the event the parties are unable to resolve the dilute through mediation, In 
addition to any other rights or remedies, any party may institute a legal action. 

49. REDEVELOPMENT OF THE PREMISES: TMs Paragraph 48 addresses Lessee’s 
obligations with respect to the redevetofxnent of the Prentises for so long as SAN DIEGO 
CONVENTION CENTER CORPORATION, a non-profit pubRc benefit corporalior» or 
Permitted Assignee (as defined in Paragraph 9 of tttis Lease) is the Lessee under this. 
Lease. In the e\rent of a transfer of tills Lease to FIFTH AVENUE LANDING, LLC pursuant 
to Paragraph 9(h) of this Lease or an assignment to any other person or entity (other than 
Permitted Assignee) approved by Lessor In accordance with Paragraph 9 of this Lease, 
Paragraph 50 will govern Lessee's obligations wiOi respect to the redevelopment of the 
Premises and thfo Paragraph 49 will have no furtiier force or effect. Lessor and Lessee will 
cooperate dSIgenlly and In good faith to amend the Port Master Plan to permit the 
construction and operation of a project consisting of both an expansion to the San Diego 
Convention Center fExpanslorf) and an adjacent hotel ("Ejqianslon HoteH In accordance 
vrtth this Paragraph. The Expansion and Expansion Hotel will be located on those 
respective portions of the Leased Premises described hi Eidifbit "C to this Lease and which 
will be referred to as the "Expansion Site" and "Expansion Hotel Site." The integrated 
Expansion and Expansion Hotel are collectively referred to as the TrojecL” Lessee 
understands the Importance of tiie Expansion Hotel as a waterfront use and revenue source 
and further acluiowtedges tiiat Lessor would not proceed with the entitlement of the Project 



without the assurance that the Expansion Hotel wHI be an Integral part of-the Prefect and 
that Lessor vtrill lacelve the rent stream fifom the Expansion Hotel. 

I 

(a) Description of the Protect . The Expansion will consist of: approximately 
950,000 square feet of San Diego Convention Center Phase III expansion 
including approximately 49,400 gross square feet of ground level retail along 
Oie public promenade on the waterfront, Including' relocation of the watet 
transportation center; two pedestrian bridges over Convention Way between 
the Expansion Hotel and the Expansion; a thfrd pedestrian bridge over Harbor 
Drive; reiocaiion and realignment of portions of Convention Way; and 

. enhancement, of vehicular and pedestrian access to the waterfront. 
Expansion Hotel and public pari® along a realigned Convention Way and 
Marina Park Way. The Expansion Hotel will consist of a minknum of 25^ and 
a triaximum 500 rooms with banquet and conference rooms, ballroom, 
restaurants, cocktail lounges, apprordmately 50,000 square feet of retail 
shops, and related development The Coastal D^alopment Permit rCDP.*) 
for &e Project will provide that ttie Expansion Hotel will havra access to: (1} the 
Convention Center's meeting rooms and banquet tedHttes In rBasorrable 
pro>^I^ to the Expansion Hotel at rates and (riher terms equal to those 
granted by Lessee to other hotel operators and (11) dedicated paridng spaces 
In the Convenflon Center garage In a number suffictent to satisfy Lessor^s 
standards ter hotels, In accordance with the Management Agreement defined 
in Paragraph 49(h)(v}. and subject to the final sentence of Paragraph 49 
(h)(v4- Lessor understands and admowledges that Lessee has no control 
over whether or not the Managennent Agreement will be amended to permit 
, * the parking described In the preceding sentence and has not taken any 
position In opposition or support of any such amendment to the Management 
Agreement. 

(b) Entitlement Schedule. A schedule of all actions and approvals anticipated to 
be necessary for the entitlement of the Project through approval of a Port 
Master Plan Amendment by the California Coastal Commission C^CC*), 
hereinafter referred to as” Enlitfemente,*' Is attached as Exhibit ”0” to this 
Lease (the "Entitlement Schedule'^.. Although Lessee and Lessor vM 
exercise diligent and good faith efforts to expedfte the Entitlement Schedule, 
Lessee acimowtedges- that ttie EntHlement Schedule repreaenis Lessor's 
current, best estimate of the schedule for the processing, consideration and 
approval of Enticements for the Integrated Expansion and Expansion Hotel by 
Lessor and CaHfomla Coastal Commteslon. Lessee further acknowledges 
that Lessor may adjust the Entitlement Schedule to Bccorrimodate schedule 
changes resuitteg from (i) delays in the schedule for the processing and 
consideration of Entittements Including the filing and processing of 
aebninistrative appeals of Entitiement approvals, (11) litigation of Entitlement 
approvals and other governmental actions necessary for the implementation 
of the Project and (III) the impact of market conditions on financing and 
ground leasing of components of the Project. Lessor will provide Lessee with 
prior written notice of all such adjustments to the Enbtlement Schedule and 
Lessee hereby consents b such amendments that reffect the Impact of the 
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causes described In the preceding sentence. Any and all adjustments to the 
EntRlement Schedule will not require an amendment to this Lease. 

(c) Entitlement Costs. The term "Entitlemenl Costs" shall mean all direct tNrd 
party costs Incurred by Lessor In the processing, consideration and approval 
of Entttlements for the Expansion and Expansion Hotel tiirough the 
satisfaction of the condition& precedent described In Paragraphs 490i}{i) and 
48(h)(fi): provided, hovirever, that third party costs shall not Include the cost of 
outside attorney and/or others hired to act as Lessor's representativeB In 
negotiations with Lessee. Entitlement Costs will Include, \Arithout limitation, 
costs Incurred for the preparation and associated research for all required 
plans, studies, anatyses, appraisals, reports and otiier work product by 
planning, design, financial, engineering end other consuitRig professionals 
regarding any a&pe<^ of the Project as determined by Lessor in Its sole 
discretion ("Report(8})". Prior to causing commencement of the preparation 
of a Report, Lessor vrill notify Lessee In writing of scope, purpose and 
estimated cost of the Report. Prior to incurring any Entitlement Costs, LesstM^ 
and Lessee will negotiate dlligentiy and in good faith to determine what 
percentage of the Entitlement Costs relates to the Expansion and what 
percentage of the Entitlement Costs relates to the Expansion Hotel. In 
negotiating such percente^es, the parties wHI consider such factors as the 
respwtive land and Improvement areas of the Orpanslon and Expansion 
Hotel, existing entitlements In the current PMP relating to the Premises, the 
ie\rel of controversy associated with various components of the Project and 
whether such components are required by the Expanskm versus the 
Expansion Hotel, the benefits to the Expansion Hotel (regardless of size) from 
its adjacency to the Exparislon versus the hotel approved in the current PMP, 
added costs that may be Incuired in seeking to expand the size of the 
Expansion Hotel above the hotel size specified in the current PMP, 
unralmbursed staff costs that will be tncurred by Leaser in the Entitlement 
process and such other and furtiier factors that the parties deem relevant. 
Upon completion of such negotiations and determination of such 
p^centages. Lessor will pay the percentage of Entitlement Costs rebted to 
the Expansion Hotel ("Bepansion Hotel Percentage") and Lessee will-pay the 
percentage of Entltlemant Costs related to the Expansion (Expansion 
Percentage"). Lessee will pay the Esqiansion Percentage of the Entitiement 
Costs within thkty (30) days following Lessee's receipt of Invoices for such 
costs from Lessor. Lessee wHI pay all direct third party costs incurred by 
Lessor In the processing, consideration and approval of Entitiemente for the 
Integrate Expansion and Expansion Hotel-Including, without limitation, costs 
Incurred for the preparation and associated research for ail requbed plans, ■ 
studies, analyses, appraisais, reports and other work product by plannteg, 
design, flnanciai, engitieering and other consulting professionals regarding 
any aspect of the Project as determined Lessor in its sole discretion 
.C'Report(5)') and v\rill discuss these Items with Lessee, upon request. Prior to 
incurring any tinanctel obligation ter the preparidlon of a Report, Lessor will 
notify Lessee in writing of scope, purpose and estimated cost of the Report. 
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Lessee will pay aH costs described in this paragraph within thirty (30) days 
following Lessee's receipt of Invoices for sik^ costs from Lessor. 

(d) CEQA Compliance, if deemed necessary the Lessor, an mvironmentai 
Impact report ('‘EIR") as defkted In the Callf^nia Envlronmentai Quality Act 
{■CEQA") for the Prefect and a Port Master Plan Amendment (TMPA") Ml be 
prepared by a private firm ("CEQA Consultanf) selected by Lessor, in Its sole 
discretion under an agreement (Three-Party Agreemenf) in form and 
content as required by Lessor In Its sole diso’^on executed by the Lessor, 
Lessee and the CEQA Consultant The Three-Party Agreement win Include 
the following provisions; (I) Lessee will pay the Expansion Percentage and 
Lessor wBI pay the Expansion Hotel Percentage of all costs incurred by 
Lessor in preparing the ER and (11) Lessor and Lessee will pay such costs 
’ directly to die CEQA Consultant as they are Incuired within thirty (30) days 
after receipt of the CEQA Consultant's written request for payment. In the 
event of any conflict or inconsistency between the Three-Party Agreement 
actually executed by the parties hereto and the provisions In the preceding 
sentence, the provisions of the Three-Party Agreement shall govern and 
prevail. Notwithstanding the foregoing, Lessor, in Its sole discretion, may 
elect to enter into a two-party agreement between Lessor end die CEQA 
Consultant and, In that event. Lessee agrees to pay die Expansion 
Percentage of Lessor's cost of preparing the EIR and wfli pay such costs as 
they are Incurred within thirty (30) days after Lessee receives the Lessoi^s 
written request for payment Notwithstanding the foregoing, Lessee may 
elect to select, hire and pay a CEQA consultant to prepare the EIR under a 
fwoiiarty. agreement between Lessee and the CEQA Consultant. In that 
event, Lessor, m its sole discretion, may select and hire an Independent third- 
party CEQA Consudant under a two-party ^reernent between Lessor and 
independent third-party CEQA Consultant to review the EIR for accuracy, 
completeness, and consistency with CEQA. Lessee agrees to pay the 
Expansion Percentage of Lessee’s cost of the independent third-party CEQA 
Consultant and will pay suc^ costs as they are Incurred withbi thirty (30) days 
after Lessee receiv^ the Lessor’s written request for paymenL Lessee wii) 
fully and llmsiy cooperate with the Lessor and, if ap^lcid)ie, flie .CEQA 
Consultant In furnishing Information required for ftie CEQA docianent and 
Lessor's efforts fo obtain CCC certification. Including L^see’s attendance 
and presentations at community workshops or other public forums virhere 
Issues relating to the EIR and PM PA are discussed. 

(e) Required Submissions. No later than ninety (90) days following the date of 
this Lease, Lessee will submit a progfammatic site development pfan 
sufflclent for a project level EIR fliat compiles with (or proposes specifte 
changes needed for the Project to con^ly lA^th such Lessor document) 
Lessor's governing urban design, envlronmentel and planning documents that 
may fociude but are not limited to: 

(i) Port Master Plan and Precise Plen, Planning District 3; ^ . 
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00 South Embarcadero Redevelopment Program 2 (SERP2) EIR and 
Port Master Plan Amendment (PM PA); 

(liO Findings of Fact for SERP2 EIR and PMPA; 

(fv) South Embarcadero Urban Design Giddeflnes, as amended; 

(v) Hilton Coastal Development Permit; 

(vl) San Diego Convention Center EIR; '> 

(vii) Findinge of Fact for San Diego Con>rantlon Center Expansion and 
PMPA; 

(vllO South Embarcadero Phase 2 Public Access Plan; 

(lx) Coastal Commission Staff Report for Convention Center Hotel (Hilton) 
Project; 

(x) Coast Commission Staff Report for SERP 2 PMPA; and, 

(xl) Fifth Avenue Landing. LLC CDP for the water trajisporlation center. 

% 

(f) Resenatlon of Dtscretlon . Lessee acknowledges and agrees that, 
notwithstanding the terms and conditions of this Lease. Lessor resenres Its 
discretion to approve or disapprove all actions contemplated hereby which 
require by law the exercise of discretion and which Lessor cannot lavdUlly be 
committed to by contract-(collecttvely, "Disoretionary Actimis*) and that 
nothing In this Lease will be construed as drcumventfog or ilmitkig the 
Lessor's discretion with respect to the environmental review required by 
CEQA. Such reservation .of discretion will apply to all contemplated 
legislative.and quasl-judiclal actions including, without limitation, approval of 
land use entHlements, CEQA compliance, code enforcement and the maldng 
of findings and detenninations required by law. Lessee further admowledges 
and agrees that: (1) Lessor's Board of Port CommlsBlonerB (“Board") may, In 
Its sole and absolute discretion, certify or not certlty the Final ElR for the 
Project CFEIR") and approve or not approve any aspect of the Project; and 
(ii) either the Board or the CCC may, In their sole and absolute discretion, 
elect not to approve, adopt or certify the PMPA or CDP based on the FEIR or 
other discretionary teeters. Lessee further admowledges and agrees that the 
Board’s der^lon whether or not to certify the FEIR and its approval of the 
PMPA might be adopted or certiflod only upon the Board's adoption of certain 
additional conditions, mitigaflon measures alternatives conskteied In the 
FEIR. Lessee accepts the risk that the Board or the CCC will not.apt»ove, 
adopt or certify the FEIR and the PMPA or CDP and the FEIR and the PMPA 
or COP might be approved, adopted or certified subject to the selection of an 
alternative or the performance of certain additional conditions or mHlgatlmi 
measures Imposed by Lessor or CCC In (heir sole and absolute disci^on. 
Other foan as expressly set forth In this Lease, or as provided in applicable 
law; Lessee vrill have no claim, cause of aefton, or right to compensation or 
reimbursement from Lessor or any other person If the FEIR Is not certified by 
the Board or the PMPA or CDP Is not adopted by Lessor or certified by the 
CCC for any reason, or If either the FEIR or the PMPA or CDP Is adoptki or 
certified subject to the'selectitni of an alternative or the p^oimance of 
certain additional condltirms or mitigation measures, in the' event (hat Lessor 
will take or fall to take any Dbcretlonary Action with respect to the Project, (I) 
any such action or Inaction will not constitute a breach of Lessor's obligatlcms 
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under this Lease and (8) Lessee will have no claim, cause of action, or dght to 
compensation or reimbursement from Lessor or any other person. 

(g) Waterfront Urban Des!gti._Siistainabllltv and Enylnonmental Guidelines. In 
recognition of the potential impacts the Expansion may have on the public 
realm, and the environment surrounding the Leased Premise and In order to 
respect and inprove public access and environmentai conditions at the 
waterfront. Lessor and Lessee will meet and confer diligently and in good 
feith in a collaborative process, including public and stakeholder workshops 
(as per Exhibit *D”), to detOTnlne how to mit^ate potential adverse Impacts of 
the Project on the public reabn and environment by edhering to the fbiloudng 
guidelines (Trogram Guldeiines*) in the design.of the Project Including, but 
not limited to: 

(i) Minimize adverse impacis resulting from bulk, massing and scale of 
the Expansion; 

OD Facilitate lateral movement of the public and activate the waterfront; 

(III) Create and maintain market viability of the Project’s retail along the 
waterfront; 

(hr) Maximize opportunities to co-focate pedestrian and vehicular access 
to Embarcadero Marina Park South and maintain the quail^ of that 
•access; 

Create and maintain viable public access to the Expansion Hotel site; 
and 

(vt) Maxlm[;re the market viability of the Expansion Hot^ as an 
Independent component of the Inject. 

(h) Conditions Precedent to Exercise of Option . Exercise of the Option described 
• In Paragraph 480) bekw wffi be subject to the satisfaction of the conditions 
prec^ent described below. Whene^rer used In this Paragraph to refer to an 
entitlement, the terms "approved” and "approvaT wifr mean approval of the 
specIHed action and (i) termination of all applicable administrative appeal 
periods with respect to such action vdihout the filing of an appeal, or V an 
appeal Is fi!^. Ihe denial of such appeal and (H) If any legal challenge to the 
specified action is 'flied, such l^al challenge has been dismissed or 
v^drawn. Lessor wilt not unreasonably withhold or delay the notices 
descrtied In this Paragraph 4d(h) 

(i) Project Approval and FEIR Certification . In the event the Lessor 
determbies to certify the FEIR and to approve the PMPA In a form 
consistent with the Project as described In the FEIR. delivery to 
Lessee of Lessor's written notice that the Lessor has ai^roved the 
Project by amending the Port Master Plan and Certifying the FEIR 
consistent with the Project as described In the ^IR. Pursuant to 
Paragraph 49(Q, above, Lessor, in Its sole and absolute discretion, 
may or may not certify the FEIR and may or may not approve the 
Project by amending the Port Master Plan and may select any 
altemative. Including the aftemative of not going teiward with the 
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Project, or adopt any rnttigalkui measure or condition which it 
determines Is necessary and appropriate (n order to comply with 
CEQA or any other applicable law or regulation. 

(10 CCC Approval . Delivery to Lessee of Lessor’s written notice that the 
CCC has approved a PMPA consisting of both the Expansion and the 

Expansion Hotel as descrSied In the FEIR. 

. » 

(110 GDP Approval far Expansion . DeSvery to Lessee of Lessor’s written 
notice that Lessor has approved a Coastal Devetopment Permltforthe 
Expansion consistent with the PM PA. 

(fv) Approval of LeBsea^s Fbianelno . Deih/ety to Lessee of Lessor’s Written 
notice ti^at Lessor has approved Lessee’s finandng for the Expansion 
("Expanslbn Financing’’), in connection with such approval, vflien and 
only when Lessee has obtained approval from aH funding sources and 
taxing authorities for aU components of the Expansion Financing, 
Lessee will deliver to Lessor a detailed virritten descriptbn of the 
Expansion Financing along virith evidence to ttie reasonable 
satisfar^on of Lessor of the appixwal of hinding from all hindlng 
sources and fa^dng auttioritles described In the Expansion Financing. 
Lessor wiK provide-Its written notice of its approval or disapixoval of 
. the Expansion Financing within ninety (90) days from its receipt of the 
foregoing submission and supportfeig materials. 

^ (V) Amendment of Management AotBement between Lessor and .. .Ct ty . 
Delivery to Lessee of Lessor’s WiMen notice that Lessor and the City 
of San Dfego have amended that certain 1998 Convention Center 
Management Agreement betviteen Lessor and the City of San Diego, 
filed with the City Clerk’s Office on November 25,1997, as City of San 
Diego Document No. 00-18443-3, as amended (the "Management 
AgreemenH, to provide that a number of dedicated parking spaces in 
the Convention Center parking garage, sufficient to comply wltti 
Lessors then current paridng requirements for the Expansion Hotel 
have beer^ allotted to the Expansion Hotei In reasonable proximity to 
the Expansion Hotel. Lessor agrees that, to the extent the reatiocafion 
diminishes the 1,100 spaces currentty atlocated to the City under the 
Management Agreement for comrentloneer parking, Lessor shaB 
provide replacement spaces in equal number In the Districfs 
Convention Center Hotel Garage Oocated at Park Blvd and Hariror 
Drive, adjacent to the Hilton hotel), In reasonable proximity to the 
• Convention Center facility. 

(I) Expansion Option. Within sixty (60) days following the satisfaction of each of 
the conditions precedent destxibed In Par^raph 49(h), Lessee wifl have the 
right, but not the obligation, to exercise the ofition to lease foe Expansion Site 
(the “Expansion Opiton") by delivering to Lessor written notice of Its Intention 
to exercise the Expansion Option. The date of delivery of Lessee’s written 
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notice to Lessor exercising the Expansion Option is hereinefler called the 
■Expension Option Exercise Dete.” Upon Laser's recent of such notice, 
Lessor and Lessee t^il diligently and in good faith negotiate a lease 
agreement (the “Expansion Lease*) based upon Lesscx'e then standard leese 
form and in accordance with the terms and conditions described In Exhibit “E“ 
to this Lease, which shaM Include the relocation of the water transportation 
center. WHhIn six (6) months following the Expension Option Exercise Dete, 
Lessor end Lessee will complete negotiations of, end the Board will conskler 
approval of the Expansion Lease. Upon the execution and approval of the 
Expansion Lease, this Lease will terminate with respect to the entire 
Premises. The Eigienslon Leese will provide that the ^pansfon Hotel win 
have eccess to the Convention Center’s meelftig rooms and banquet fiicilltles 
In reasonable proximity to the Expansion Hotel at rates end other terms equal 
to those granted by Lessee to other hotel operators. 





If tile conditions 


precedent set forth In Paragraph 49(h) are not satisfied or If Lessee falls to 
timely exercise the Expansion Option for any reason, the Expansion Option 
will terminate and will be of no further force or effect. 


50; DEVELOPMENT OF HOTEL WrTHOUT EXPANSION: If the Expansion Option 
terminates for any reason, Lessee will develop e freestanding hotel vrfthout the Expansion 
f HoteP) on the Premises in accordance with this Paragraph. 


(a) Description of Hotel. The Hotel w8l contain e number of hotel rooms equal to 
the maximum number of hotel rooms permitted under tiie then-current PMPA 
‘ with banquet and conference rooms, baflroom, resteurants, coctctal! lounges, 
retail shops, end related development on the entire Premises Including 
parking In aocordence with Lessor's pubSshed standards, a public peik/plaza 
of approximate^^ one acre, public promenede along the waterfront, pedestrian 
bridge(s), and a public observation terrace, and an Interface with the exieting 
water trwsportatlon center, If the then-current Port Mast^ Plan limits 
development lo fewer than 400 hotel rooms on the Premises, Lessor 
ecknowt^ges that Lessee has agreed to Paragraph 50(j} with the 
understanding that Lessee will seek an amendment to the Port Master Plan to 
Increase the maidmum number of hotel roorris permitted on the Premises to a 
numter greater then 400. The Hotel will meet or exceed the service quality 
standerds of the Hilton San Diego Bayfront, Sen Diego Marriott Hotel & 
Marina and Manchester Grand Hyatt hotels. The Hotel may Include 110 
parking speces in the Convention Center, subject to Lessor and City of Sen 
Diego amending the Management egraement to thet effect. 


(b) EnlHtemant Processlna. If an additlonel amendment to the then-current Port 
Master Plan Is deemed necessery by Lessor, Lessor and Lessee wHI 
cooperate dlHgentiy and good foHh to amend the Port Mester Plan to pem^t 
the construction and operation of the Hotel. 


1 
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(c) Entitlement Schedule . A schedule of the actions anticipated to be necessary 
for the entitlement of the Hotel (the “Hotel Entitlement Schedule*) Is attached 
as Exhibit “F* to this Leaser Lessee acknowledges that the Hotel Entitlement 
Schedule represents the Lessor's current, best estimate of the schedule for 
the processing and consideration of entitlement approvals for the Hotel by 
Lessor and CCC. Lessee further acknowledges that Lessor may adjust the 
Hotel Entiti^ent Schedule to accommodate schedule changes resulting from 
(0 delays In the schedule for the processing and consideration of entitlements 
including the fUlng and processing of administrative appeals of entitlement 
approvals, (iO llt^aflon of entitlement approvals end other governmental 
actions necessary for the implementation of the-Project and (Id) the Impact of 
market condtiions on financing and ground leasing of components of the 
Hotel.. Lessee hereby cmisenfo to future amendments to the Hotel 
Entitlernent Schedule that reflect ttie knpact of the causes descrfoed In the 
preceding sentence. 

(d) Entitlement Costs. Lessee w'll pay ati direct costs Incurred by L^sor In the 
processing, constcferatlon and approval of Entftiemente for the Hotel 
Including, vWthout limitation, costs-Incurred for the preparation and associated 
research for all required plans, studies, analyses, appraisals, reports and 
other work product by planning, design, financial, engineering and other 
consuHIng pnrfesslonals regarding any aspect of the Project Hotel as 
determined by Lessor in Ite sole discretion fHotel Repoite”). Prior to 
Incurring any financial obligation for the preparation of a Hotel Report, Lessor 
wrill notify Lessee In writing of scope, purpose'and estimated cost of the Hotel 
Report. Lessee wHI pay all costs de^bed In this paragraph wHhiri thirty (30) 
da)« following Lessee's receipt of Invoices for such costs from Lessor. If 
Lessee proposes a Hotel with more than 250 roorris and if Lessor (and CCC, 
if applet) approves a CDP for a Hotel witii mote than 260 rooms. Lessee 
shall, within sb^ (60) days following approval of the CDP, reimburse Lessor 
for the Expansion Hotel Percentage of Entitlement Costs focurred Lessor 
pursuant to Paragr^ 40(c) of this Lease in addition to the coste desoib^ 
above. 

. * 

(e) “* CEQA Compliance . Lessor wiH determine Oie type of en\tironmental 

document (*Hot^ Environmental Document*) that is required for the Hotel by 
CEQA. If Lessor determines that the preparation of a Hotel Environmental 
Document is required, the Hotel Environmental Document and the PMPA wBI be 
prepared by a private firm CHotei CEQA Consultanf) selected by Lessor, in tis 
sole diction under an agreement (“Hotel Three-Party Agreement*) In form 
and content as required by Lessor In Its sole discretion ^cuted by the 
Lessor, Lessee and the f^ei CEQA Consultant. The Hotel Three-Party 
Agreement will Indude the foHow^ provisions: (J) Less^ agrees to pay all, 
costs Incurred by Lessor In 'the preparation of the Hotel Environmentel' 
Document arxi (10 Lessee will directly pay to the Hotel CEQA Consultant such 
costs as they are incurred within thirty (30) days after Lessee receives the Hotel 
CEQA Consultant's written request fcH* pe^eni In the event of any conflief or 
Inconsistency between (he Hotel Three-Party Agre^ent actually executed by 
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the parties hereto and the provislone In the preceding sentence, Uie provisbns 
(rf the Hotel Three-Paity Agreement shall govern and prevail. Lessee will fully 
and timely cooperate* widi the Lessor and, if a|:^lcable, the Hotel CEQA 
Consultant In furnishing Infonnation required for the CEQA docum^ aid 
Lessor's efforts to obtain CCC certification, Irwluding Lessee's attmidance and 
presentations at communl^ workshops or other pubSc forums where Issues 
relafing to the Hotel BR and PMPA.are discussed. 

Required Submissions . Commencing thirty (30) days foSowbg the date thb 
Lease Is Imnsferred to FIFTH AVENUE LANDING. LLC (or Its permitted 
Bssbiiee) pursuait to Paragraph 9(h) of this Lease, and continuing on the 
thirtieth .(OO*") day of each calendar quarter thereaft^ until June 30, 2020, 
Lessee, at its sole cost, shal cause PKF Consuldng or such other hotel 
finance consulting firm approved by Lessor In Its sole discretion ("Hotel 
Consulfant") to deliver to Lessor a Quarterly RevPAR Report (defined below). 
Concurrent with delivery of the ftst Quarterly RevPAR Report, Lessee, at (Is 
sole cost, Shan also cause Hotel Consuttanf to deliver to Lessor the Calendar 
Year 2007 RevPAR Certification. The term 'Quarterly RevPAR Reporf shall 
mean and refer to (Q a quarterly report Issued by Hotel Consultant, (R) 
appficable to the twelvemonth petted ending on the last day of the calendar 
quarter ending Immediately prior to the calendar quarter In \^ich the subject 
Quarterly RevPAR Report was Issued. 0(1) calculating the revenue per 
available room per day ("RevPAR”) for the competitive set of Hotels 
described in Exhibit 'G” ('Comp^Hive Hotel Set") for the twelvemonth period 
ending on the last day of such calendar quarter and (iv) certified to Lessor by 
Hotel Consultant to be true and correct The term 'Calendar Year 2007 
RevPAR Certification' shad mean a letter arktressed to Lessor, signed and 
certified to be true and correct by Hotel Consultant, Identifying for Calendar 
Year 2007 the RevPAR for the Competitive Hotel Set Lessor may request 
such other and further documentetion and Infonnation rea^Miabiy required by 
Lessor to verity the conclusions contahied In the Quarterly RevPAR Report 
and the Calendar Year 2007 RevPAR Certification and Lessee shalf cause 
Hotel Considtaht to comply with such requests. At the earliest possible date 
but no later than twelve (12) months following the date of issuance of the first 
Quarterly RevPAR Report which reflects a RevPAR grater than or equal to 
Calendar Year 2007 RevPAR for the Competitive Hotel Set contained In the 
Calendar Year 2007 RevPAR Certification, Leasee v^R submit a site 
development plan for the Hotel sufficient for a project level EIR that oomplies 
with the Lessor's governing urban design, environmental and planning 
documents that may Include but are not limited to (he Items set forth below. If 
a Port Master Plan Amendment was approved to accommodate the 
Mansion and Expansion Hotel described In Paragraph 49 of this Lease, the 
entitlements required for development of Lessee's proposed site development 
plan may Include a further Port Master Plan Amendment, as determined by 
Lessor In its sole dbcrellon as further descrltod below. For the avoidance of 
doubt, Lessee's right and obligaflon to submit a site development plan for the 
Hotel In accordance with thte Paragraph 50(f) shall terminate on June 30, 
2020 . 



(I) • Port Master Plan and Precise Plan, Planning District 3; 

01) South Embarcedero Redevelopment Progrsm 2 (SERP2} EIR and' 
Port Master Plan Amendment (PMPA); 

Oil) . Findings of Fact for SERP2 EIR and PMPA; 

(iv) ' South Embarcadero Uitian Design GuldeRnes, as amended; 

(v) Hilton Coastal Development Permit; 

<vi} San Diego Convention Center EIR; 

(vll) Findings of Fact for San Diego Convention Center Bq^nslon and 
PMPA; 

(vlil) South Embarcadero Phase 2 Public Access Plan; and 
(lx) Coastal Commission Staff Report fcx Convention Center Hotel (Hifton) 
Project; 

(x) Coastal Commission Staff Report for SERP 2 PM PA; 

(xi) Fifth Avenue Landing, LLC CDP for the urater transportation center; 
and 

(xli) Any Port Master Plan Amencbnent approved pursuant to Paragraph 49 
of this Lease. 

(g) R^nmtton of Discretion . Lessee acknowledges and agrees Uiat, 
notwithstanding the terms and conditions of this Lease, Lessor reserves Its 
discretion to approve or disapprove all Dtecretionary Actions with respect to 
the Hotel and that nothing In this Lease wll be construed as circumventing or 
ibniting the Lessor’s discretion wBfi respect to the environmental review 
required by CEQA. Such. reservation of dtscretlon will apply to all 
' contampiated leglsiative and quasl-judlolal actions Including, vi^out 
iimttatfpn, approval of land use entitlements, CEQA compliance, code 
enforcement and the maldng of findings and determinations required by law. 

* Lessee further acknowled^ and agrees that: (0 the Board may, in its sole 
and abscriute discretion, certify or not certi^ Uie Hotel Environmental 
Docisnent and approve or not approve any aspect of the Hotel; and (iD either 
the Board or the CCC may, at their sole and absolute discr^on, elect not to 
ai^roVB, adopt or certHy the PMPA based on the Hotel Envlronmet^ 
Document or other discretionary tactors. Lessee further acknowledges and 
agrees that the Board's decision wheteer or not to certify the Hotel 
Environmental Document and its approval of the PMPA might be adopted or 
certified onfy upon the Board’s adoption of certain addHIonai conditions, 
mKigatlon measures or alternatives considered in the Hotel Environmental 
Document. Lessee accepts the risk teat the Board or the CCC may not 
approve, adopt or' certify the Hotel Environmental Document and ^e PMPA 
and the Hotel Emdronmenta! Document and the PMPA might be approved, 
adopted or certified subject to tee selection of an alternative or the 
performance of certain additional conditions or mitigation measures impr^d 
by Lessor or CCC In their sole and abscdute dist^tion. Other than as 
expressly set forth In Uiis Lease, Lessee will have no claim, cause of ac^ri, 
or right to compensation .or reimbursement from Lessor or any other person if 
the Hotel Erwiforvnental Document Is not certified by Uie Board or tfie PMPA 
Is not adopled by Lessw or certified by the CCC for any reason, or If either 
the Hotel Environmental Document or the PMPA Is ad( 4 )ted or certiged subject 
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to the selection of an alternative or the performance of certain additional 
conditions or mitigation measure, in the event that Lessor will take or fall to 
take any Discretionary Action wKh respect to the Prp{ect, (i) any such action 
or inaction will not constitute a breach of Lessor's obligations under this 
Lease and (D) Lessee wIR have no claim', cause of action, or right to 
compensaHon or mlmbursemeint from Lessor or any other person. . * 

Hotel Potion , in the event the Lessor determines to certify the Hotel 
Environmental Document, approve the PMPA In a form consistent with the 
Hotel Environmental Document and Issue a COP consistent with the Hotel 
Environmental Document, Lessor will deliver to Lessee Lessor’s written 
notice (“Hotel Approval Notice’^ of such approvals. Pursuant to Paragraph 
50(g}, above, Lessor, In its sole and absolute discretion, may or may not 
cer% the Hotel Envinmmental Document or may or may not approve the 
PMPA may select any alternative, Including the altematlve of not going 
forward with the Hotel, or may adopt any mitigation measure or condition 
which it determines Is necessary and appropriate in order to comply wRh 
CEQA or any other applicable law or regulation. Within sbciy (60) days 
fbflcmlng Lessee’s receipt of the Hotel ^provai Notice, Lessee will have the 
r^ht, but not the obDgcdlon, to exerdse the option to lease the Premises (the 
“Hotel Option*} by delivering to Lessor written notice of its Intention to 
exercise the Hotel Option. Upon Lessor’s receipt of such notice and 
continuing for a period of ninety (90) days thereafter. Lessor and Lessee wIB 
diilgentiy and in good foHh negoftate a definitive lease agreement using 
Lessor’s then'Otandard lease form in accordance with the tenns and 
conditions deso’lbed in Exhibit “H” to this Lease. 

Termination of Lease upon Exercise of Hotel Potion and Executing New 
Lease. If Lessee exercises the Hotel Option and executes a new tease for 
the Premises in accordance with Exhibit *H”. the Lease will terminate and 
shall be of no further force or effect and all of Lessee’s rights and obligations 
wfth respect to the Premises wBl be governed solely by the new lease. 


Termination of Lease uoon Lessee’s Failur e to Exercise Hotel Option. If 
Lessee tells to (I) timely sulnnit a site development plan In accordance with 
Paragraph 50(f), (li) timely exerdse the Hotel Option upon receipt of a Hotel 
Approval Notice as described in Paragraph 50(h) or. 011) timely negotiate 
diligently and good telth a defiriittve tease agreement hi accordance with 
Paragraph S0(g}, this Lease will terminate and all of Lessee's rights and 
obl^atfons with respect to the Premises accruing after the date of temitnatlon 
of this Lease will terminate and wilt be of no further force or effect Upon 
such termination, Lessee will tmmediately deliver to Lessor all plans, maps, 
studies, drawings, reports and other documents and information In Lessee’s 
possession regaling the Hotel proposed for the Premises, virithout any fee or 
cost to Lessor. 


MEMORANDUM OF tEASg 

« 

51, MEMORANDUM OF L^SE: Thfe Is the final Paragraph and Memorandum of 
Lease, hereinafter “Memorandum," dated jy prii 6 20j!^ betwwn SAN DIEGO 

UNIRED ‘port district, Lessor, and SAN DIEGO CONVENTION CENTER 
CORPORATION, Lessee, concerning the Leased Premises described In Exhibits W and 
attached hereto and by this reference made a part hereof. 

For good and adequate consideration, Lessor leases the Leased Premises to Lessee, and 
Lessee hires them from Lessor, for the term and on the provisions contained In the Lease 
dated Jniy i. 1984 20_, Including without amitatlon provisions prohibiting assignment, 
aubl^slng, and encumbering said leasehold without the e}q>Te88 written consent of Lessor 
In each instance, all as more specfttcelly set forfti In said Lease, which said Lease is 
Incorporated In this Memorandum by this reference. 

The tefiri Is forty (40) years, beginning July 1,1984 and ending June 30,2024 

This Memorandum Is not a complete summary of the Lease. Provisions In this 
^ Memorandum .shall not be used in Interpreting the Lease provfelons. In the event of confSct 

between this Memorandum and other parts of the Lease, the other parts shall control. 
Execution hereof constitutes execution of the Lease itself. 


Port Aflomey 


SAN DIEGO UNIFIED PORT DISTRICT 



CORPORATION 

B y -^ 


Signature 


PRINT NAME : U! 

PRINT TITLE : k 
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GUARANTY 


RAYMOND CARPENTER. ARTHUR ENGEL, HERBERT ENGEL and DAVID ENGEL, 
hereinafter “Guarantor," whose address Is 1311 First Street Coronado, CA , as a material 
Inducement to and In consideration of tee SAN DIEGO UNIFIED PORT DISTRICT, 
herNnafter "LesBor," entering Wo a written Lease, herelnafler 'the Lease" with SAN DIEGO 
COlWENTION CENTER CORPORATION, hereinafter “Lessee," dated the same date as 
this Guaranty, pursuant to which Lessor leased to Lessee, and Lessee leased .from Lessor, 
premises located In tee <% of San Diego, County of San Diego, California, In a!»^a^ 
wHh the Lease on file In the Office of the Clerk of Lessor, Document No. 
attached to this Guaranty, and made a part of it, unoonditionalty guarantees and promises 
to and for tee benefit of Lessor, teat Leasee shall perform the provisions of tee Lease for 
which it Is responsible. 

If Guarantor Is more than one person, Guarantor^ obligations are joint and several, and are 
Independent of Lessee's obi^ations. A separate action may be brought or prosecuted 
against'any Guarantor, whether the action Is brought or prosecuted against any other 
Guarantor, Lessee, or all, or whether any other Guarantor, Leasee, or all are joined In tee 
action. 

Guarantor waives the benefit of any statute of imitations affecting Guarantor^ liability under 
this Guaranty. 

• 

The provisions of the Lease may be changed by agreement between Lessor and Lessee at 
any flme, without tee consent of or without notice to Guarantor. The Guarantor shall 
guaranty the performance of the Lease, as changed. Assignment of the Lease {as 
permilted by the Lease) shall not affect this Guaranty. L^oife failure or delay In the 
enforcement of any of its rig hts also shafi not affect this Guaranty. 

If Lessee defaulte under the Lease, Lessor ceui proceed. Immediately against Guarantor, 

Lessee, or both, or Lessor can enforce against Guarantor, Lessee, or both, any rights that it 

has under the Lease or pursuant to applicable laws. If tee Lease terminates and Lessor' 

has any rights It can enforce againat Lessee after termination, Lessor can enforce those' 

rights against Guarantor without giving prior notice to Lessee, Guarantor, or both, or without 

making any demand on either of them. • 

* « 

Guarantor v/alves the r^ht to require Lessor to: (1) proceed against Lessee; (2) proceed 
against or exhaust any security that Lessor holds .from Lessee; or (3) pursue any other 
remedy In Lessor's power. Guarantor waives any defense by reason of any disability of 
Lessee, and waives any other defense based on the termination of Lessee's ability from any 
cause. 

Until ail Lessee's obligations under tee Lease have been discharged In full, Guarantor has 
no right of subrogation against Lessee. Guarantor waives: (I) Its right to enforce any 



remediM that lessor now has, or later may have, against Lessee; (ii) any right to participate 
in any security now or later held by Lessor; (iii) all presentments, demand for performance, 
notices of nonperformance, protests, notices of protest, notices of dishonor, end notices of 
acceptance of this Guaranty; and (Iv) all notices of the existence, creation, or htcurrence of 
new or additional obi^atlons. 

i 

If Lessor Is required to enforce Guarantor's obligations by legal proceedings, Guarantor 
shall pay Lessor all costs Incurred, including but not limited to reasonable attorney fees. 

Guarantor's obligations under this Guaranty shafi be binding on any successor of 
Guarantor. As used herein, a successor of Guarantor shall mean any assignee, transferee, 
persona! representatl’/e, heir, or other person orentity succeeding lawfully, and pursuant to 
the provisions of said Lease, to the rights or obHgations of Guarantor. 

Also as used herein, Lessor shall mean Lessor's successors and assigns, if any. 

This Guaranty ^a!l only be effective up to such time as the aferenrantfened Lease 
terminates. 


RAYMOND CARPENTER 
DATED: ^ "Zia 1^10 
Signature: 


ARTHUR ENGEL 

DATED: . 20_^^ 

Signature: 


DAVID ENGEL* 

DATED: ^^ 2.. 

Signature: 

HERBERT ENGEL 
DATED: , 20/0 

Signature:! 




(FOR USE BY SAN DIEGO UNIFIED PORT DISTRICT) 


STATE OF CALIFORNIA) 
COUNTY OF SAN DIEGO) 


(>i May e, 2010 before me, Ralph M. Cafplo. Notary PubSc, personaffy appeared Karen_.). 
Wdvmann. who proved to me on the basis of satisfactory evidence to be the person whose 
name Is subsalbed to the within Instrument and acknowledged to me that she executed the 
same In her authorized capacity, and that by her signature on the Instrument the person, or ttie 
entRy upon behalf of which the person acted, executed the instrument. 


1 certify under PENALTY OF PERJURY under the laws of the State of Callfomla ttrat the 
foregoing paragraph la true and correct. 



---- OPTIONAL - -.. 
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niL'ii ^ 


t‘- J..; 



Top BfDMnbhim 


Slgnai'e Name __ 

□ indlvIdURl 

□ Corpofite Officer -11He(*):. 
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□ Attorney tn Fict 

|.| II 1 
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(STATE OF CALIFORNIA) 


(COUNTY OF SAN DIEGO) 

4'^’ /o 



to be tiie pef8on(s) wh 


Notary 


On 

Public, personally appeare d, _ 

who proved to me on the b^ of ePatisfectofy evidence to be tiib pef8on(s) whose name(8) 
is/are subacrtbed to ^e within Instrum^f and admowledged to me that he/she/lhey executed 
the same In hte/hen^lr authorized capa(%(te8), and that by his/her/lhelr 8lgnature(a) on the 
instrument the person<e), or the entity upon behalf of rwhlch the p^on(B) acted, executed the 
instalment. 


I certihr under PENAL’TY OF PERJURY under Ihe laws of the State of California that the 
foregoir^ paragraph is tree and correct. 
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(STATE OF CALIFORNIA) 


, Notajy 


(COUNTY OF SAN DIEGO) ^ 

who proved to me on the basis of safefactory evid^ce to te the 
fe/are siisscribed to the within instrument and acknowledged to ri» that W^e/Uiey exeaited 
the same in Ws/her/thelr authorized capacityO'es), and that by hls/her/th^r ^ ^ 

Instrument the pBreon(8), or the entity upon behalf of whirrfi the person(8) acted, executed the 

instrument. 

1 certi^ under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing par^raph Is true and correct. 




WITNESS my hand and official seal. 
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EXHIBIT "Af' 


Uai9 Dwrtptfon for 

SAN DIEGO CONVENTION CENTER CORPORATION 
TIDELAND LEASE 
Parcfti / Drawls No 019*CB3 
Wlihin Ci»t>oreta Limits of San Diago 


AH that certain portion of land conveyed to the San Diego Unified Pori EHeWct 1^ 
certain Act of LeglBlatura of the State of Califomla pureuanl to Glwpter 87, Stotutes of 
1962, FIrel Extraordinafy Seselon, as amended, and daHneatod mi that certain 
Mfecellaneoua Map No. 664, filed In ihe Office of the San Diego County fteewdw on 
28.1078, Fife No. 76-164988, to too Cl^ of San Diego, County of San Diego, State 
of CatffortdB. and more partlouterly deecrtbed as follows 


PARCEL NO.A (LandArea) 

Convnen<*»g el a 3* dfametor tMBss disk monianent stamped ^.U.P.D. No, 14 as 
shown on R.O,S. No. 16888, filed In fte Office of the County Recorder of San Diego 
County July 26.2000; ftence tewing said momanent South 39*31^3* East a dfetance 
of 74i9 feat (oafoulsted) to the TRUE POINT OF BEGINNING of Paicot No. 1, saW 
potot also betog the beginning of a non-tangent 668.00 fool rtwfiue curve, concave to the 
north, a mdtel to said point bears South 00*22^ East from the center of said curve; 
thence eestMly along the arc of said curve through a central angle of 04*42'6r en ero 
dietanoe of 46.77 feetto a point of revema cutvalure. the common radial of whioi bears 
South 06*0We* Ewtfirom the center of said curve; toence eoulheasterty akmg the arc 
of a 32.00 fool radius curve concave to the aoirthwest Uumigh a central ari^ of 
44*48'18' an are dtetanca of 26.00 feet to a point on the aouthfweslerly face of cum of a 
^et commonly knovm as Convention Way: thence along aaM face of curb line Souto 
60*16W East a dtelance of 427.68 feel to a polnl herabtaner known as Polnl A"; 
thence leaving sakJ face of curb fine South 39*40'62* West a distance of 83^ feet; 
Ihenoe South 6OM0K)6‘ East a dtstance of 1 12.62 feel; thence South 39‘40«r a 
dfetance of 1 laOO feat to a polnl on the U,a BuOdtead Line as saW U.S. Bulkhead Une 
{3 now estnbRshod for fto Boy* of Ban DIoqo and doVnooted on map anlided Tiarbof 
Lines. San Diego Bay, California FBo No, {D.O. serfea) 428* approved by ^ Seoreteiy 
of the Army, April 20,1963, and filed In the Office of the DteWcl Erxfrfeer, las Ai^a, 
Califomla; thence leaving said U.8. Bulkhead Une arto continuing South 38*^0^’ 
e dtetenoe of 1.00 foot; thence parallel wlfii said U,8, BuBdisad Ltoe North ^ IffO^ 
West a dfetance of 297.61 feat; Ihenoe South 39*40^* Weal a dfetance <rf 1.00 foot; 
thence parallel with saW U.S. Bulkhead Una North 60»19W Weel a dfetance of 17M1 
feel; thence Souto 39*'40’6a’ West a dfetance of 198.00 feet; thence Norffi 60 19^ 
West a distance of 177.32 feet to a point on the southeasterly foja of cteb line of tf 
street commonly krtown as Marina Park Way; thence along said face of ctub Itoe North 
39*4ff52“ East a dfetance of 200.00 feet to a print on said U.S. Bulkhead Line; thence 
leaving eald U.8. Bufirhead Line and conlltwilrw akmg said face of ewb North 39'40By 
Eaet a dtelance of 28.85 feet to the be^nring of a 162.00 foot radius curve, concave to 
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EXHIBIT "A" 


the southeast; Hienoe nwlheasteriy alonfl the etc of saW curve through a 
of 49“5B'40’ an arc distance of 141^1 feel to the TRUE POINT OF BEGINNING of 
Pare^ No. 1. contalnina 147342 square feet or 339 acres of tWelands area. 


PARCEL NO. 2 (UtMlArea) 

Commenting at the above described' PoW *A“; thence continuing along otW 
Convention Way faoe of curb South 50*19W East a rtetance of 198.62 fwt to the 
TRUE POINT OF BEGINNING of Parcel No. 2; thence oonUnulng along eald face d 
curb 60M9’08’‘ East a distance of 236.00 feel; thence leaving said face of ciro 
Soi^ 39*40’62* West a distance of 183.00 feet to flie above menttoned U.8, Bukhead 
Une; thence teavlno eald U.S. Bulkhead Uno and oon«twlng MMffW West a 
distance d 130 fe^ thence p^lel wHh saW U.8. Bulkhead Une North 60^008 West 
a tfislanoe of 235.00 feet; thence North 39*40'62" East a dislanoe of 1.00 fed to said 
U3. Bulkhead Line; thenoe leaving said U.8. Bulkhead Ltoe and oonrinuing North 
39*40'62* East a dtetetice d 19330 fOet to the TRUE POINT OF BEGINNING d Parcel 
No. 2, containing 4^690 equara feet or 136 acres d tfdelands area. 


ALSO: f^servlng therefrom a City of San Dl^o Water easement 16.00 fed to width 
tying wllhto Parcel No. 1 as dellnoated and dreorlbed as Easement No. 2 on dieels 2 
end 4 d Drawing 019*063. 

ALSO; Reserving therefrom a CRy of San Diego Storm Dmto easement 20.00 feet In 

width tj^ wHNn Patod No. 1 as deltoeaied and described ae Easement No. 3 cm 

sheets 2 end 4 c4 Draw^ 019*083, 

ALSO: Reserving therefrom an aasemant for PubUc Pedestrian Accees 26,00 feet to 
width lying within Paroel No.'e 1 and 2 as deUneatad and described ae Easement No. 4 
on sheets 2 and 4 d Drawing Of 9363. 

m 

^SO: Reservtog therefrom a <3ty d San Diego Water easement3030 fwl to width as 
shown On Clfy d Sdi Diego Dwg. No. 1156836-D end lying withto Paroel si and 2 
as deflneal^ and described as Easemwit No. 6 oh sheds 2 and 4 of Drawing 019*083. 


ALSO; Reserving therefrom e Cfty of San Diego Storm Drain oasemenl3030 feel In 
width within Parcel No. 1 as defeeated end descrtoed as Easemwit No. 6 on 
she^ 2 and 4 cf praW^ 019*063. 

ALSO: Reading ftaidrom an easement fd PuWlc Pedestrian Access 24.00 fed In 
vMlh lying wllhto Parcel No. 2 as dellnealed and descrtbed’as Easement No, 8 on 
sheets 2 and 4 d Drm^ig 019*063. 

ALSO; Resenring therefrom a Public Pedeairten Aooess easement 36.00 feet to width 
lying wfthln Pareel No.'s 1 and 2 as deHneated and described as Easement No. 9 on 
sheets 2 and 4 of Drawing 019363. 


Shed2d3 

i 


I 





Thd above ttescH&bd <Kiei«nda leworul reaaivaUon bre&« flwse detlna^ted on 
8an pilego UnlBaiJpprt DfcJTlct l^no Mo. 01W»3 dsfecl 18 Maridi 2010. and made 
part d tra^ ^eenKnL 

AH bearinfls and dWanOeB tnthebbbvaf Jeflal dascriptJoo Brejorid. and based upon the 
■CaBfomte Co(j«nnale'8y,dem. ?Qiw 8. NAli 83i Epod» 1981 <3®. 
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EXHIBIT «B» 




TRAVERSE DATA 


©'S5019*06’'£-ie6,62* 

@ S3fl‘40‘52^WiO0' 

@ S39'4tf52"W~1.00' 

0 S5019'08*E-235.00‘ 

© S39H0’62“W~110.O0’ 

@ S5(nfl*08"e-112.82* 

0 S3«*40‘82''W-83.00’ 

0 ^4*42'58" 

»<=<556.00' 

L«45.77* 

0 N6’05‘2e'iy-RAOIAL 
0 N39*40'52’t-RAWAL 


® *»44'46’18'' 

R-r32.00* 

L=25.0tf 

@ H501»'08“W-177.32‘ 
@ S39‘40‘52“W-19B.OO‘ 
0 N50'}9'08"W-17fl.41' 
0 M39*40'82’*E-200.00‘ 


EASEMENT DATA 


A16-00'.CITY CF SAN WEGO STORM DRAIN ESMT, SOUPO DWG. NO. 619-025 EXIST. 
A ISlOO* city of SAN DIEGO WATER ESMT. 319-034 EWST, 

A 20.00 OTY-OF SAN DIEGO STORM DRAW ESMT. SOUPO DWG. NO. 519-006 EXIST. 
A 25.00' PUBLIC PEDESTRIAN ACCESS ESMT. 

A 30,00' CITY OF SAN DIEGO WATER ESMT. S.D.U.P.O, DWG. Ntt 619-031 EXIST, 

A ^.00* CITY OF SAN DKGQ STORM DRAIN ESMT. EXIST. 

A eo.OOf CITY OF SAN DIEGO .GEN, UTH.. ESMT. EXIST. 


A 24.00* PUBUC PEDESTRIAN ACCESS ESMT. 

A 35.00* PUOJC PEDESTWAH ACCESS ESMT. 

A CITY OF SAN DIEGO 604ERAL UTKJTY EASEMENT B19-030 EXIST. 


fUMWU fiSH 

SAN DIEGO UNIFIED PORT DISTRICT 
TeOMOLEAffi 

mTB IB MAR 2019_ 

— 

60M.B 

RIP, 

APPROVED 

VVITHM CORPORATE UMDSOF^PlEaD 

SAN DIEGO CONVENTION 
CENTER CORPORATION 

DRAW1MBN0. 

«H£ErrOFi 

019-063 


- z 9 I 




oie-ou j 
INC/ 
PARCEL NO. 2 



. 018-008 
EMBARCADERO 
MARINA PAIW SOUTN 





8AN DIEGK) UNIFIED PORT DiaTRiDT 

wmm oanwm uuns OF SAN OEQO 

pflOPOBEO Kora ft 8AN nsao 

GONVErnKM CBHER EXPANSION PHASE Q 


EUMRCADCRON^SKCC (C> dnv. 










pRtms 

PEDESTRIAN BRSG 


Otfi-OOS 

ctiY OF SAN omo 
COHVENtX^I CENTER 


OFMriH 

,imavB«NT 

AKA«4 


L BT 


' onwn 


% 


V ^ 




QIB~OI7 

&SANO 



N- CONVENTION CENTER N. 

> 

on^ 



oMtovamr 

f 

1-1 

AflBA't 


PARCEL NO. 2 \ - 

O19--008 / 

°/ < ^ 




I OHMKm 
BiWVBSn’ 
I AREA-I 






. OIB-OH 

m-niN SAN 01^ ^ 


/'X COHVEHWW CENTER 

\ 

y / 

\^CONVO|1^CEH7ER 





8AN DIG80 UNIFED PORT DiOTRIOT 

vmm COVOfMTe UMBB OF BAN D(EQ^ 

PROP 08 a>H(nH.& 6 AND!EOO 
OONVENHON CSfTEREXPANSiON PHASE If 



■c.C03tt1(LDVva 








EXHIBIT D 

HOTEL & EXPANSION ENTITLEMENT SCHEDULE 
"Dates to be Determined" 


1 Completed Project Description and Environmental Application (EA) conflated .»=- 
Start of Environmental Review Process 

2. Request for Proposals process for Envftonmental Impact Report (EIR) consultant 

3. Board of Port Commissioners (BPC) for consultant selection and three party agreement 
(consufteint, Port, and SDCCC) 

3a. EIR preparation process, public and stakeholder wortehops. 

4. BPC hearing on EIR and PMPA. 

6. Submission of PMPA package to California Coastal Commission (CCC) and schedule 
hearing ’ 

6. CCC certification hearing on PMPA. 

7. SDCCC submits complete application to' District for Coastal Development Permit for 
Expansion, consistent with approved PMPA and EIR. 

8. Board of Port Commissioners considers Issuance of Coastal Development Permit for 
Expansion. 

Estimated Total [assuming no legal challenges, no extended public review, no negotiation 
periods, and no changes to the project description that alters analysis needs]« 28 months 
(public and stakeholder outreach and workshops to be held throughout prorress) 



EXHIBIT E 


1. Parties: 

* 

2. Premises: 

3. Project: 

4..Reveniie Projections: 

5. Lease GranI: 

6. Lease Conditions: 


EXPANSION LEASE 
TERM SHEET 

San Diego UhtiJed Port District (“District*) and San Diego 
Convention Center Corporation ("SOCCC*) or the City of San 
Diego as Permitted /^eignee defined In the Amended. 
Restated and Combined Lease b^ween the District and 
SDCCC. dated as of AprH 6,2010 (“ARC Lease”). SDCCC and 
Permitted Assignee (If applicable) are hereteafter called 
“Lessee.” 

Approximately 6 acres of iidelands, located bay ward of the 
convention center batwew Marina Park Way and Paric 
Boulevard, subject to hotel and public access rights on 
realigned Convention Way as depicted in Exhibit E, Sheets 2 & 
3. 

Development of approximately 950,000 square of San' 
Diego Convention Center Phase III expansion including 
approximately 49,400 square teet of ground level retail along 
the public promenade; and two pedestrian bridges over 
Convention Way between the hotel and the e;q>anslon; a third 
pedestrian bri^e over Harilmr Drive; Relocation and 
realignment of portions of Convention Way; and creation of a 
traffic circle at Convention Way and Marina Park Way. 


Lessee wffl provide revenue projections for the Phase III 
expansion ter up to IQ years. 

The parties will negotiate a lease for the Premises to Lessee 
CLease”) subject to the conditions being satisfactorily 
complete by Lessee. Tbe lease document will be the District's 
standard lease document in effect as of the Expansion Optlrni 
Exercise Date as defined In paragraph 49(0 of the ARC Lease. 

The teUowIng Lease conditions vrill be completed by Lessee, 
prior to grant of Lease at the District's sole discretion: 

• Public Outreach 

• Economic Feasibility Study 

t Conceptual Development Plans 

• Preliminary Plans 

• Worldng Drawings 

• Schematic Plans 

• Development Permits 




7. Lease Uses: 

8. Lea^ Term: 

9A. Minimum Rent; 
(First Term) 


• Equity Commitment 
t Project Finairoing 

• Management Agreement 

» Equal Opportunity Program 

• Performance Bond 

• Constiuctlori Contract 

• Completlan Guaranty 

• Lease Security Deposit 

• Lease Guaranty 

The Premtees shall be used solely and exclusively for 
convenfion center uses and retail uses and for no other 
purposes whatsoever. This restriction on use of the Prases 
absolutely prohibits a change In use v^out the consent of, the 
DistricL 

Sixty-six (66) years. 


With respect to all retaU uses on the Premises, Lessee will pay 
minimum vs. percentage rent In accordance virlth Lessor's 
policies and procedures In effect on the effective date of the 
Lease. 

With respect to the balance of the Premises on which Lessee’s 
convention center operaffons aio conducted, commencing on 
the effective date of the Lease and continuing unfH the earlier of 
(0 the foirtiefh (30^ anniversary of the effecffve date of Ute 
Lease or (II) the end of the iniOal amortization period of the 
bond(8) or other financial Instrumentfs) Issued to finatlce 
construction of the Expansion, whether or not such bond(8) or 
other financial Instnimentfs) are subsequently repaid ahead of 
schedule or refinanced by new .bond(8) or c^er fhiandal 
tostrument(s) (said ffme period Is herelnafler called "First 
Term"), Lessee wBI pay annual minimum rent in accrordance 
with this Paragraph 9A. Neither the prepayment nor the 
refinancing of such bond(s) or other financial instrumentfs) 
shall either accelerate or extend the First Term for the 
purposes of this Section 9A. 

a. Rrst Term rent will be determkied by a market rate appraisal 
df.the Premises prepared in accordance with Lessor’s then 
current policies and procedures and which excludes both 
percentage rents for retaU and aU anticipated and historic 
revenues from Convention Center operations. Rent so 
determined will remain even throughout the First Term. 




0B. Minimum Rent 
(Second Teimj: 


b. During the First Term, Lessee win pay rent on a quarterly 
basis. Each payment of rent wll) be accompanied by a written 
Hemizatlon of Qualified Expenses that total an amount equal 
or greater than the rent payment. 

‘Qualified Expenses* wHI mean normal and customary 
expenses kicurred by 8DCCC and approved Lessor, 
consistent with applicable law that directly benefit the 
Tktelands. For the avoidanca of doubt, It Is acknowledged 
that Qualified Expenses may include, without llmitatkm, costs 
Incurred to malnyn the Conversion Center (bichidlng Phases 
I and II as well as the Expansion); provided, howevmr, 
Qualified Expenses will not include costs incurred In 
connection wifir dewatering the ConvOTtlon Center site. For 
the purposes of this paragraph, SEX^CC wfll be deemed to 
have Incurred a Qualified Expense when it has incurred 
llabiniy for the Qualified Expense. 

c. Within ten (10) business days following Lessor’s receipt of 
each rent parent during the- First Temn and Lessee's written 
itemization of Qualified Erqienses greater than or equal to the 
rent payment. Lessor wfli pay Lessee ah amount equal to the 
rent payment. 


d. For the avoidance of doubt, Lessor and Lessee understand 
and acknowledge that: (i) In no case will rent ever exceed the 
sum of Qualified Expenses fOr the applicable period; (li) the 
rent payment mechanism set forth In this Paragraph 9A Is 
Intended to assure the timely payment of funds for Qualified 
Expenses.from Lessor to Lessee in an amount exactly equal 
to each payment of First Term rent; and (HQ this Paragraph 
0A wi9 be llberaily construed to achieve that r^ult throughout 
the First Term and represents Lessor’s contribution to the 
financing of the Expansion. 


V\fith respect to all retail uses on the Prases, Lessee ia^II pay 
minimum vs. pehcenfage tent In accordance with Lessor's 
policies and procedures In effect on the effective date of the 
Lease. 


With respect to the balance of the Premises cawtHdi Lessee's 
Gonvenfion center (derations are conducted, commencing on 
the first day foilowing expiration of the First Term and 
continuing until the expiration of the Temt of the. Lease (said 
•time period Is hereinafter referred to as “Second Term"), 



Lessee witi pey fent in accordance with this Paragraph 6B. 

a. At least nhety (90) days prior to Uie end of the First Term, 
Lessor wlli deliver to Lessee in writing, its preliminary 
determination of initial annual rent for the Second Term of 
the Lease and identify, with specificify, the justificatkin for 
Its determination. In reaching Its preliminary determination 
of initial annual rent for the Second Term, Lessor will 
consMer the foiiowing: 

I. A market rate appraisal of the Premises prepared In 
accordance with Lessor’s then ourrent policies and 
procedures whidi excludes both percentage rente for 
retaR and ail anticipated and historic revenues from 
Convention Center operations. 

ii. That, other than retail located thereon, the Premises will 
be used exclusively for the Expansion as pari of the 
existing Convention Center Phases i and II bcated on 
adjacent property. As auch, the Expansion will be 
managed and oF^rated under a conmion management 
agreement with Phases I and I). 


III. That SDCCC is a non*profit public benefit corporation 
which operates at a slight loss, requiring an annual 
subsidy from the City, for the purpose of attracting 
convention business to the CHy. indudlng'foe tidelands, 
for tee benefit of the City, Lobsth’ and others. 

hr. Potential Fncrees^ In percentage rents teat Lessor may 
receive from nearby businesses on the surrounding 
tidelands properties as well as other potential benefits, 
of tee sort identified In tee Management Agreement, 
which may result from Less^'s operations of the 
Expansion as shown by an econorrto impact study 
commissioned by Lessor at Lessee's cost. 

I 

V. Administrative and ote«r costs Lessor Inaira In 
connedfonwithtela Le^e. 

b. If Lessee accepts Loser’s preliminary deteimination of 
inHla! annual rent for the Se(x>nd Term, it rteall become 
annual rent uncfer tee Lease. If Lessee disapproves of 
Lessor’s preliminary determination of annual rent for the 
Second Term, Lessee will deliver to Lessor Its wrHten notice 
of such disapproval CLessee’s Disapproval Notice") within 
sixty (60) days following Lessee’s receipt of Lessor’s 



10. Percentage Rent: 

11. E)q>anslon * 

Construction: 

12. CPI ArQustments: 

13. Rent Reviews: 

14. Securify Deposit; 

15. No Contract 


preBrnlnary determination of InKiai annual rent for the 
Second Term. Lessee's Disapproval Notice will state 
Lessee's conclusion for appropriate Initial rent and Identify, 
with specificity, the Justification for Lessee's conclusion. 
DuNng Lessee's 60^ay review period. Lessor shall give 
Lessee, as soon as practicable and upon Lessee's request, 
full access to the Information considered by Lessor In 
developing Lessor's preliminary determination of initial rent 

c. Lessor and Lessee will negotiate diligently and good faith 
for a period of sixty (60) days foibwing Lessor's recent of 
Lessee's Disapproval Notice to determine a mutuatty 
•acceptable Inlftal rent which wtil become the initial Euinual 
rent for the Second Term under the Lease. If Lessor and 
Lessee are unable to reach agreement regarding Initial 
annual rent for the Second Term within such sbc^-day 
period, rent will be determined by arbitration In accordance 
with the arbitration provision applicable to Rent Reviews 
contained In Lessor's usual and customary lease form 
except that in reaching hta decision, tire arbitrator will 
consider the tacts end circumstances referenced In this 
Paragraph 9B. The Initial annual rent for the Second Term 
detennined In accordance to this Paragraph will be subject 
to adjustment In accordance with Paragraphs 12 and 13 of 
this Expansion Lease Term Sheet. 

Lessee shall pay standard Board-adopted percentage rental 
rates with no ofta^ except that all revenues from convention 
center eqterations win be excluded. 

Lessee will be solely responsible for all soft-hard costs, pre¬ 
development and other costs for Exjiranslon construction, which 
shall be commenced and completed in an amount of time fixed 
the Lease. An executed completion guaranty for the total 
project cost vidli be required. SDCCC Shaft not seek any rental 
or construction cost ofbets from the District. 

Rente shall have irtid-term CPI adjustments every five (5) years 
during the Second Tenn. ' 

Rent rmrtews shall be every 10 years during the Second Term. 

Irrevocable lett^ of credit to be released upon completion of 
the Project as approved by the Board In an amount equal to 
three months minimum rent. 

The parties understand and agree that this Term Sheet Is 
nonbincting and Is not intended to be and does not constitute a 
legaffy binding obligation, and that the terms her^n {ue for 



discussion puiposes only. No legaity binding obligations 
bstween the Parties will be created, implied, or Inferred unless 
and until they are embodied In a final written agreem^t or 
agre^nents Independent of this Term Sheet and executed by 
the Parties, subject to approval by the District's Board of Port 
.Commissioners In Its sole and absolute discfetion. 

16. Hotel Requirements: The Expansion Lease wlfl provide that the-Bqjanslon Hotel vrill 

have access to the Convention Center's meeting rooms and 
banquet fadlitfes In reasonable prerdmlty to 1he Expansion 
Hotel at rates and other terms equal to those granted by 
Lessee to other hotel operators. 

» t 

17. Incorporation of , ^ 

WTC Parcel No. 1: On toe date that the Board of Port Commlsslonere approves 

toe Expansion Lease, as referenced In paragraph .460) of toe 
Amended/Restated/Comblned lease between the District and 
Lessee, Parcel No. 1 of toe Fifth Avenue Landing, LLC lease 
vriH be Incorporated Into toe new Expansion Lease. 

Lessee acknowledges that the parcel includes the landslde 
improvements and underground utifltles (to service both the 
landaWe and waterside ImproVemente) for Fifth Avenue 
Landing, LLC's Writer Transportation Center (WTC). Lessee 
Shan have the option to cause toe landslde and underground 
improvements to be moved to a mutuaRy agreeable location 
within the Expansion Site subject to the following provisions 
and conditions: ' , 

' (a) The cost for the planning and construction of such space 
and underground knproverfiants, consistent writth toe 
scope and nrtagnitude of the current cfeslgn of such 
• facility, shall be borne by Lessee. Fifth Avenue Landing, 

LLC shafl have the i^ht to review and have Input to the 
operational totegrlly of the WTC as part the 
Expansion: and Fifth Avenue Landing, LLC’s approval of 
the scope and new location of such and underground 
krtprovemanfe space shall not unreasonably be 
withheld; 

(b) The space will toclude; 

(i) Administrative offices and a ticket booth facing 
toe promenade; 

(li) Twelve parking spaces and a bus turn around; 

(ill) A mutually agreeable size {not to exceed 16,296 
square feet in aggregate) and location; and. 

* (hr) Appropriate easements fiw Ingress and egress to 
both toe landslde and waterside Improvements. 



During any relocation, iBssae, at Us sole cost and e^ense, 
shall provide Fifth Avenue Landing, LLC wHh mutually 
agreeable temporary space and uninterrapted utilities to both 
the temporary space and the waterside Irriprovements. 

^ A ^ 

18. District Polldee: Lessee shall conrply with aH.Dbtrict policies in effect at the time 

of granting the Lease. 


20. Retail'Merchandising 

Plan: As part of Lessee’s application for a CDP for the Expansion, 

Lessee will deliver to Lessor a merchandising plan for all retail 
uses proposed for the Premises. The merchandising plan will 
describe the types of retail proposed, any unifying or thematic 
elemente the retaB and provide reawnable assurance to 
Lessor that proposed retail uses are conimercially viable. The 
merchandising plan wll be subject to Lessor’s ^roval. The 
Expansion shall contain retell development which compiles wHh 
the Le8sor<-appfoved merchandising plan. 
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EXHIBIT F 

HOTEL ENTITLEMENT SCHEDULE 
"Dates to be Determined" 

1. Environmental Application (EA) complete = Start of Environmental Review Process 

2. Request for Proposals process for Environmental Impact Report (EIR) consultant 

3. Board of Port Commissioners (BPC) for consultant selection and three party agreement 

(consultant, Port, and L^see) * 

4. Submissfon of PMPA package to California Coastal Commission (CCC) and schedule 
hearing ‘ 

6. CCC hearing on PMPA. 

4 . ^ * 

Submission of complete appBcatlon to District for Coastal Development Permit. 

7, Board of Port Commissioners considers Issuance of appealable Coastal Development 
Permit. 

Estimated Total fassumlng no legal challenges, no extended public review, no negotiation 
periods, and no changes to the project description that alters analysis needs] - 28 months 



EXHIBIT 0 


CONVENTION CENTER HOTELS 
COMPETITIVE SET REVPAR LEVELS 


Conf^tHive Set: 

San Diego Manrioti Hotel & Marina 
Manchester Grand Hyatt 
Sheraton Harbor island 
Omni Ballpark 
Westin Horton Plaza 



EXHIBIT H 


1. Parties: 

2. Premises: 

3. Project: 


4. Re^«^ue Projections: 

5. Lease Grant: 


HOTEL LEASE 
tERM SHEET 

San Diego Unified Port District ("Districf) and Lessee under 
Amended/Restated/Combined Lease with the* District 
CLessee”). 

* 

Approximately one acre of tidelands located bay ward of the 
convention center between Manna Park Way and Park 
Boulevard as depicted in Exhibit H, Sheet 2. 

The Hofei win contain a nurr^er (d hotel rooms equal to the 
maximum number of hotel rooms permitted under the then- 
current PMPA barKfuef and conference rooms, baiitoom, 
roBtaurante, cocktail loungas, retaH shops, mid r^ted 
development on the entire Premises Including parking in 
accordance vM Lessor’s published standards, a public 
park^laza of approximately cme acre, public promenade along 
the waterfront, pedestrian brfdgefs), and a pubSc observation 
terrace, and an Interfece with tiie ^sting water transportation 
center. If the then-current Port Master Plan limits development 
to fbwer than 400 hotel rooms on the Premises, Lessor 
ad<nowladges that Lessee has agreed to Paragraph SOQ) with 
the understanding that Lessee win seek an amendment to die 
Port Master Han to increase the maximum number of hotel 
rooms permitted on the Premises to a number greats than 
400. The Hotel will rneet or exceed the service quality 
standards of the HKon Ban Diego Bayfront, San Diego Marriott 
Hotel & Marina and Manchester Grand Hyatt hotels. The Hotel 
may include 110 parking spaces In the Convention Center, 
subject to Lessor and CIfy of San Diego amending ihe 
Management agreement to that effect 


Lessee will provide revenue projections for the hotel for up to 
10 years. 

The parties will negotiate a lease of (he Premises to Lessee 
fLease*) subject to conditions in tte 
Amerided/Restate^Con^lned lease between the District arid 
Lessee being satisfadorily completed by Lessee. The lease 
document will be the District’s standard lease docmnent in 
effect as of the District’s Hotel Approval Notice date to Lessee, 
as referenced in paragraph 60(h) of the , 
Amended/Restated/Combined lease between the District and 
Lessee. 



6. lease CondltionB; 


7. Lease Uses: 

8. Lease Term: 

9. Minimum Rent; 

10. f^rcentage Rent: 

11. Construction; 

‘ * 

» * 

12. CPI Adjustments: 

13. Rent Reviews; 

14. Security DeposR: 


The foltowing Lease conditions will be completed by Lessee, 
prior to grant of Lease at the District's sole discretion; 

• Public Outreach 

• Economic Feasibility Study . 

• Conceptual Development Plans 

• Preliminary Pltais 

• Wofkhg Drawings 

• SdiemaOc Plans 

• Development Permits 

• Equity CommRment 

• Project Financing 

• Management Agreement 

o Equal Opportunity Program 

• Performance Bond 

• Construction Contract 

• Completion Guaranty 

• Lease Security Dep^lt 

• Lease Guaranty 

The Premises shall be used solely and exdusiveiy for hotel 
uses and for no other purposes whatsoever. This resirlcUon on 
use of the Premises absolutely prohibits a change in use. 

Sbdy^slx years. 

Lessse shall pay annual minimum rent to be determined by a 
market rate appraisal at the tkne the District grants the Lease 
OR not loss than Seventy-Five Percent (76%) of the proforma 
total percentage rente to be verifted by an Indepaident 
feasibility study with no offsets. 

Lessee shall pay standard Board-adopted percentage rental 
rates with no offsets. 

Lessee will be solely responsible for all soft-hard costs, pre-' 
development and construction costs, for all private 
Improvements on the Premises, which shall be.cwnpleted In an 
amount of time fixed by the Lease. An executed completion 
guaranty for the total prx^ect cost will be required. Lessee shall 
not seek any rental or construcfion cost ofteete from the District. 

Rente shall have mkf-term CPI adjustments every.6 years. 

'^Rent reviews shall to every 10 years. 

Irrevocable letter of credK to be released upon complelion of- 
the Project as approved by the Board in an amount equal to 




three months minimum rent. 


15, No Contract: 


16. District Policies: 


The parties understand and agree that this Term Sheet Is 
nor^lndlng and is not intended to be and does not constitute a 
legally binding obligation, and that the terms herein are for 
discussion purposes only. No legaHy binding obligations 
between the Parties will be created, Imptied, or (ntened unless 
and until they are embodied in a finai written agreement or 
agreomenls independent of this Term Sheet and executed'by 
the Parties, subject to approval by the District’s Board of Port 
Commissions in Its sole and absolute discretion. 

lessee shall comply with all District policies In effect at the time 
of granting the Lease. 
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LEASE 


THIS AGREEMENT, made and entered Into this day of- 

and between the SAN DIEGO UNIFIED PORT DISTRICT, a public corpofetran, hereinafter 
called -Lessor," and FIFTH AVENUE LANDING, LLC, a Callfomia Kmltedliabillty company, 
herebiafter called “Lessee," WITNESSETH: 


NOW THEREFORE, Lessor, for the consideradon hereinafter set forth, hereby leases to 
Lessee for the term and upon the conditions hereinafter set forth, a portion of those lands 
within Lessor's jurisdiction, which lands are more parlicularty described as follows: 

Approximately 26,843 square feet of tideland area known as Parcel No. 1 and 
approximately 156,428 square feet of water area known as Parcel No. 2 
located on Convention Way and Marina Park Way In the City of San Diego, 
CaSfomla, more partlcuterty describod and delineated on Lessor's^Drawkig 
No. 010-064 dated March 18, 2010, attached hereto as Exhibits "A" ai^ "B" 

' and by this reference made a part hereof, hereinafter" Leased Premises”. 

TO HAVE AND TO HOLD said Leased Premises for the term of foe Lease and upon foe 
condidons as follows: 


1 TERM: The term of the Lease shall be for a period of twenhf (20) years^ 
commencing on th aTfi- hereinafter called the "Commencarnent Date."^ 

and ending on the hereinafter called the Termination Date, 

laph 1.<Mori 


unless extended under Par 


r sooner terminated. 


1.1 TSyUI EXTENSIONS: Lessee may extwid the term of this Lease for up to two (2) 
additional terms of five (5) years each If. 

(a) At least one hundred eighty (180) days before the expiration of the Immediate 
term. Lessee notlfkss Lessor In writing that It wishes to extend foe term for five 
(5) additkHial years; and, 

(b) Following notification to Lessor in (a) above, but before the expiration of the 
immediately preceding term, Lessee satisfies the requirements of Paragraph 
15.1 Facility Condition Inspections as may be required by Lessor. 

Each additional term wll corranence upon foe expiration of the Immediately preceding temi. 
If Lessee fails to satisfy foe requirements of this Paragraph 1.1, then any remaining 
unexerdsed term extensions yirill automatically expire. 


2. 


USE: 



I Premises . Lessee agrees that Parcel Nos. 1 and 2 of the Leased 
Ptentises shall bo used only and excfoslvely for (I) water tiansportatlon center 
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(which includes both a buBdlng on fte landskte and waterside improvements) 
tor conducting harbor excursions, dinner cruises, whale-watching, tony 
service, boat charters and water taxi operations, (H) on reasonable and non- 
discrknlnatory terms and fees, the picking up and drc^plng off of passengers 
by water transportation operators approved by Lessor to operate on or from 
San Diego Bay, (110 transient-oriented berthing facilities (which may be 
constructed In two phases) that wdll accommodate between 20 and 30 large 
yachts (the transient-oriented berthing facilities shall not be occupied by the 
same boat more than a cumulative total of one-hundred and eighty [180] 
calendar days In each calendar year during the term of the Lease (unlew flmt 
approved in v^ng by Executive Duector of Lessor on a case by case basis) 
and one berth shaH be made available free of charge to a sailing club w 
through other means to make boating as a recreational use affordable to 
those members of the public not able to own personal watercraft), and (hr) 
paiKing: Notwithstanding the foregoing, the parties acknowledge and agree 
that the waterside improvements referenced in (ffl) above cannot 
completed unless and until Lessee exercises the option provided In 
Paragraph 2.2 below. The Option Parcel (Parcel No. 3) may be used tor the 
uses specified In (I), (H) and (111) above, but only after all conditions in 
Paragraph 2.2 have been satisfied and the Option Parcel has been 
incorporated into the Leased Premises. 


(b) 


Rocreattonal Donkfloa Reoulnament . During those periods of lime. If any, that 
Lessor has In effect a policy, resolution, ordinance, statute, code or any other 
type of regulation relating to docking a boat in order to access restaurarrts, 
shopping or otiior types of facilities located on the Leased Premises 
(“Recreational Dor^e Requiremenf), Lessee agrees to at al! times to be In 
fuB compliance with sik* Recreational Dockage Requirement 


2.1 UNAUTHORIZED USE CHARGE: Lessee shall pay Lessor Tviranty Percerit (20%) 
of the gross rece^Jts for any service or use that is not permitted under this Leaw. This 
payment Is subieel to the due date tor rent and the provistons for delinquent rent provided in 
Paragraph 3 herein. The exlstenoe of the Twenty Percent (20%) charge In tols Paragraph 
and the payment of this charge or any part thereof, does not constitute an aiithorization for 
a particular service or use, and does not waive any Lessor rights to terminate a service or 
use or to default Lessee for participating In or allowing any unauthorized use of the Leased 

Premises. 


2.2 LESSEE'S OPTION TO LEASE OPTION PARCEL 

(a) Option Term. If and when Lessor receives a Closure Letter resulting in the 
rescission of the Ciean-Up and Abatement Order No. 95-21 and addendume thereto 
(collectively the “CAOO. Lessor shall grant Lessee an option to lease approximately 
207,600 square feel of water area lowted contiguous to and extending beyond the 
Leawd Premises, more particularly described and delineated as l^rcel No. 3 
rOption ParceO on Drawing No.01 W)64, dated March 18,2010, attached hereto as 
Exhibits “A" and “B" and by this reference made a part hereof. Lessee has the right 
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to exercise the option for the entire water area only. The option shaB be fiw the 
twenty-four (24) month period commencing on the date that Lessor notifies Lessee 
in writing that said Option Parcel is available for development. Notwithstending the 
foregoing> Lessee shall not exercise the option ^ the Option Parcel untH all of the 
following conditions have been fulfliled: (I) the Option Parcel Plans have been 
approved by Lessor pursuemt to Paragraphs 4 and 5 herein; (ii) Lessee has obtained 
the vifritten consent of the Regional Water Quality Control Board (“RWQCB”) to 
con^ruct the br^rovements on the Option Parcel; and, (iii) Lessee has obtained a 
peimit from the United States Army Corps of Engineers to oorrstwct the 
Improvements on the Option Parcel, 

(b) Mitigation Measures. If Lessee exerdses said option, by providb^ Lessor with thirty 

(30) days’ advance written notice, and develops said Option Parcel, the use of and 
the Improvements to sakf Ofrilon Parcel shaR be In fuB compliance with all local, 
state and federal laws, including without limitation, the California Eiwironnriental 
Quality Act C'CEQA*): and alt prpiect conditions and mitigation measures contained 
In the "Final Environmental Impact Report for South Embarcadeno Program 2 and 
Port Master Han Amendment (UTO #83358-EIR-435; Document #42492), Including 
but not limited to the "Fifth Avenue Landtog Hotel - MItfeatlon Monitoring and 
Reporting Program," (“FAL Mitigation Program") and the resolution certifying said 
Final Environmental Impact Report, Resolution No. 2001-71, adopted by the 
Lessor's Board of Port Commissioners on April 17,2003. Lessee understands and 
agrees that it Is responsible and shall Implement the mitigation measures Identified 
as "Owner/operator of leasehold" uiKler the heacting "Re^jonslble for Mitigation 
Implementation" ‘m the FAL Mitigation Program, attached as Exhibit "2A" (and as 
darifted In Exhibit “2B’^ to the Option Agreement between the parties hereto which is 
on file in the ofRce of Lessor’s Clerk bearing Document No. Lessor further 

agrees that it wBi comply with all Project conditions and all mitigation measures 
appllcabte to Lessee's prcH^osed operations on the Option Parcel that are contained 
in the "SuppkMnontai Environmental Impact' Report for Campbell Sediment 
Remediation/Aquatic Enhancemenf to be certified by the Lessor's Board of Port 
Commissioners. 

(c) Lease Amendment Lessee acknowledges and agrees that Lessor’s Board of Port 
Commissioners may, In Its sole and absolute dacreitlon, not approve of the Option 
Parcel Plans based on the enwronmental revtew under CEQA or other dtacretlonary 
factors, and acknowledges that the Option Parcel Plans shaB be apiwrowd only upon 
the performance of or aufaj^ to certain addftlonal conditions or mitigatim measures, 
including wtthout limitation, sediment cap maintenance obligations such as, but not 
limited to, sedkmnt and erosion monitoring, maintenance and repair; devefopment of 
and ootiipliance with best management practices for both construction and operation 
of the hnpiwemenfe to the Option Parcel to avoid recontamlnatlon of the sediment 
cap; aiKl, other potential limitations on the use of the Option Parcel, Any such 
additional conditions or mi^«ton measures shaB be the sole responsibility of 
Lessee. If Lessor grants approval for Lessee's Option Parcel Plans, such approve 
shaH be subject to Lessor and Lessee mutually agreeing to amend this Lease to 
provide for (i) the incorporation of the Option Parcel Into the Leased Premises; (il) 
the construction of the proposed Improvements to the Option Parcel and (IH) the 
conditions and mitigation measure required. In the event this option to lease Option 
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Parcel is not timely exercised, the option right shall be null and void and of no further 

force or effect. 

3. RENT: Lessee agrees to pay to Lessor rent in accordance with the foifowing: 

(a) The remaining tern) of this Lease shall be divided into the following rental 
periods, heiebiafter "Rental Periods": 

2010- • 2020 (fl?*iten^Mraorii«i»twmteb8ln««toil) 

. 2020 - ' hiwl y . 2030 (taeond tan yam of tew Iwm to ba ln»w»d) 
{fj A pwiT". 2030 - . 2035 (first qrtlwilo attend tauatonn to tohsaited) 

ly ! 2035 - (^ . 2040 twcond anflon to attend Iww tsmi to t» iHwttod) 

(b) The rent for the Rental Perloa commencing shaH be a minimum One Hundred 
Fourteen Thousand Dollars ($114,000) po* year, hereinaft^ "Minimum 
Annual Rent," subject to adjustment describ^ in Paragraph 3.1 herein, or tiie 
cumulative hrtai of the percentage rents per year as provided in (c) below, 
whichever is greater. Lessor and Lessee agree that sakl Increased Minimum 
Annual Rent in the preceding sentence does not include any rant for the 
Option Parcel because Lessee will not be using said Option Parcel, except fear 
ingress and egress. 

(c) Percentage rents shall be calculated on a montiiiy basis and shall be based 
on the following percentages of the gross income of the operations and 
businesses conducted on or from the Leased Premises: 

(1) Twenty-two Percent (22%) of the gross income from rented of boat 
berths, dock lockers, dinghy racks, and dry storage spaces, and from 
sale of related boat launching and retrieving services. 

(2) Ten Percent (10%) of the gross income from sale of parking services 
or rental of parking spaces. 

(3) Six Percent (6%) of the gross tacome from all sales rested to oew- 
operated excursions, blcycte/pedestrian ferry senrices, and whale- 
watching operations deluding, but not feidted to passenger tickets and 
Incidental sales, except to the extent said Income Is reported and rent 
Is paid to Lessor on such Income under other leases granted by tiie 
Lessor. 

(4) Five Percent (5%) of the gross income from sale of merchandise, 
. Including but not limited to gifts, novelties, souvenirs, clothing, 

luggage. Jewelry, cigars, cigarettes, <^y, sundries, photographs 
(includkig, but not limited to, photographs related to crew-operated 
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excursions, dining and whale^atching operations) and Incidentals of 
any kind. 

(5) Six Percent (6%) of the gross Inco^ from sales related to water taxi 
(^rations, except to the extent .said income is reported and rent Is 
paid to Lessor on such Income under ottier leases granted by the 
Lessor. 

(6) Six Percent (6%) of the gross income from boat charteis, defined 
herein as the hiring of boats wito crew, or the hiring of boats on a "bare 
boaf basis for periods of twenty-four (24) hours or more, or the hiring 
of boats on a "bare boaf basis that are twenty ^0) feet or more in 
overall length and except to the extent said tecome Is reported and 
rent is paid to Lessor on such Income under otoer leases granted by 
the Lessor. Said rent Is in addition to the percentage rent required in 
subparagraph 3(c)(1) herein. 

(7) Ten Percent (10%) of the gross Income from boat rentals, deflr^ed 
hereto as the hiring of boats on a ‘bare boaf basis, of boats that are 
isss than twenty (20) fset in overaH length, for periods of less than 
twenty-four (24) hours. Said rent is to addition to toe percentage rent 
requbed to subparagraph 3(c)(1) herein. 

(8) Three Percent (3%) of toe gross tooome from sale of food retated to 
crew-operatod excursions, dining and whale-watohing operations, 
except to toe extent said Inc^e is reported and rent Is paid to Lessor 
on such income under other leases granted by the Lessor. 

(9) Five Percent (5%) of the gross income from sale of alcoholic and 
nonalcohoKc ttoveiages related to crewoperated excursions, dtoing 
and-whale-watohing operations, except to the extent said income is 
reported and rent is paid to Lessor on such Income under otoer teases 
granted by toe Lessor. 

(10) ' Ten Percent (10%) of fees and charges tevled on water transportation 

operators for use of Lessee's vrater transportation center facilities, or 
Lessee-provided sendees In connection therewith, that are not 
othervirlsa addressed wfthln the foregoing proyrisions. 

(11) Ten Percent (10%) of the gross Income from any and all activities, 
operations, aito enterprises permitted under the terms of the Lease 
and not otherwise addressed within the foregoing provisions. 
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i (12) 'T>)venty Percent (20%) of the gross Income from any and aU services 

; or uses not permitted under tite terms of the Lease and not otherunse 

-r addressed wlfriln the foregoing provisions. 

I (d) TTie rent for each successive Rental Period and any exlensiwi thereof shall 

be adjusted ki accordance wiUi Paragraphs 3.1 and 3.2 herein and with the 
following. Lessor, and Lessee agree that said Increased Minimum Annual 
Rent In the preceding sentence does not Indude any rent for the Option 
Parcel. 

i I (e) On or before the 20lh day of each month, Lessea shall render to Lessor, in a 

i i form prescribed by Lessor, a detailed report of gross Income for that portion 

of the accounting year which ends with and includes the last day of the 
previous calendar monfo. The accounting year shaH be 12 foil calendar 
months. The first accounikig year shall begin on the first day of the first 
month during which the percentage rent descrtoed In this Lease becomes 
effective. Subsequent accounting years shall begin upon each anniversary of 
that date durkig the Lease term or any extension thereof. Each report shall 
be signed by Lessee or Its tesponsfele agent under penalty of perjury and 
shall Include the following; 

(1) . nte total gross income for said portion of the accounting year, 

Itemized as to each of the business categories for wfoch a 

j separate percentage rent rate Is established. 

j 

(2) The related itemized amounts of percentage rent cortfouted, as 
herein provided, and the total thereof. 

i (3) The total rent previously paid by Lessee for the accounting year 

! within which the preceding month foils. 

j Concurrently with'the rendering of each monthly statement, Lessee shall pay 

the gioater of the following two amounts: 

(4) The total percentage rent computed for that portion of the 

i accounfkig year ending with and including the fast day of the 

preceding month [ltem'(2) above], less total rent prevtous^ 
i paid for the accounting year ptem (3) above], or 

I (6) One-twelfth (1/12th) of the Minimum Annual Rent, multfoiled by 

' the number of months from the beginning of the accounting 

! year to and including the preceding month, less total rent 

i previously paid for the accounting year ptem (3) above]. 
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(f) M payment shall be delivered to and statements requited In Paragraph (e) 
above shall be filed with Lessor's Treasurer. Checks shall be made payable 
to the San Diego Unified Port District and mailed to the Treasurer’s Office, 
San Qego Unified Port District, Post OfTrce Box- 120488, San Di^o, 
California 92112-0488, or delivered to the Treasurer's Office, San Di^o 
Unified Port District, 3165 Pacific Highway, San Diego, California. Lessor 
may change the d^ignafed place of payment and filing at any time upon ten 
(10) da^' written notice to Lessee. Lessee assumes all risk erf loss and 
responsibility for late charges, as hereinafter described, if payments ate made 
by mail. 

(g) Lessee hereby acknowledges that late payment by Lessee to Lessor of rent 
and -other sums due hereunder will cause Lessor to incur costs not 
contemplated by this Lease. Accordingly, in the event Le^ee is deiKnquent In 
rendering to Lessor an accounting of rent due or in remitting the rent due In 
accordance with the rent provisions of this Lease, Lessee shall pay, In 
addition to tire unpaid rent, five percent (5%) of the delinquent rent If rent is 
still unpaid at the end of fifteen (15) days, Lessee shall pay an addHiona! five 
percent (5%) [baiig a total of fen percent (10%)] (collectively, ‘Late 
Charges”). The partis hereby agree that said Late Charges are additionat 
rent and are not foterest, and that said Lata Charges are appropriate to 
compensate Lessor for loss resulting from rent deinquency including, without 
Umitatkin, lost opportunities, and the cost of servicing the delinquent account 
Acceptance of such Late Charges and any portion of the late payment by 
Lessor shall (n no e^t constitute a waiver of Lead’s defoult wiffi respect to 
such overdue amount, nor prevent Lessor from exercising »iy of its other 
rights and remedies. The Executive Director of Lessor shall ha\m the right in 
his or her sole and absolute- dlscre^n, to waive for good cause any Late 

. Charges upon written application of Lessee for any such delinquency period, 

(h) All payments by Lessee to Lessor shall be by a good and sufficient check. 
No payihent made by Lessee or receipt or acceptence by Lessor of a lesser 
amount than tite correct amount of tent due under this Lease shall be 
deemed to be other than a payment on account of the earliest rent due 
hereunder, nor shall any endorsement or statement on any ^eck or any 
letter accompanying any check or payn^t be deemed an accord and 
satlsfoction, and Lessor may accept such check or payment v^out pre]udlce 
to Lessor's right to recover the balance or pursue any other available remedy. 

(I) Lessee shall, at all times during the term of tills Lease, keep or cause to be 
kept, accurate and complete records and double entry books of account of ail 
financial transactions In the operation of aR business activities, of whatever 
nature, conducted to pursuit of ttie rights granted herein. The records must be 
supported by source documents of original entry such as sales invoices, cash 
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register tapes, bank depository documentation, purchase invoices, or other 
pertinent supporting documents. Finandat statements (a balance sheet and 
Income/expensa statement), based upon the doiAte entry boote of account, 
shall be prepared not less than annually. 

All sales shall be recorded by means of a comprehensive system which 
Includes sufficient business processes to ensure that aR monies received are 
clearly and accurately recorded and are documented by system reports and 
/or original source documents. The system shall provide appropriate 
reporting and distinction of all sales categories and be to generate an 
audit trail of all transactfons. Sales may also be recorded by such other 
system first apprwed In writing by the Btacutive Director of Lessor. 

Contracts, bills, invokes, sales receipts or other simllar-tj^ documents 
evidencing transactions between any parties doing business under this Lease 
(including sublessees) shall In no event Menttly rent due to Lessor as a 
separate charge, fee or tax. 

/Ul Lessee's books of account, records, financial stetonente, and 
documentefon related to this Lease or to business operations conducted 
within or from the Leased Premlsas or, shaR be kept either at the Leased 
Premises or at such other locafions as ate acceptable to Lessor. Lessor shall 
have the right at any and afl reasonable times to examine and audit said 
boola, records, financial statements, and documentation, without restriction, 
for the purpose of determining the accuracy thereof, the accuracy of the 
monthly statements of gross tacome submitted, and the accuracy of the rent 
paid to the Lessor. In the everri that the Lessee's bii^ness operations 
conducted withto or from the Leased Premises are part of a larger busHiess 
operatkm of the Lessee, and any part of the books, records, finandal 
statementa and documentation required hereto is prepared only for the larger 
operation, and not solely for the business operations of tire Leased Prwnises, 
then the Lessor shall also have the right to examine and audit that part of saM 
books, records, financial statements, and documentation of the larger 
business operation. 

Lessee's faHure to keep such books of acemunt, records, financial statements, 
and documerttetlon and make them available tor Inspection by Lessor Is a 
breach of this Lease and cause for temtinafion. The Brecutive Dkector of 
Lessor shall have the discretion to require the Installation of any additional 
accounting methods or controls he may deem necessary, suhj^ to prior 
written notice. In the event the Lessee does not make avalable the origtoal 
records and books of account at the Leased Pr^nlses or within the limits of 
San Diego County, Lessee agrees to pay all necessary travel expenses 
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incurred by Ljessor in conducting an audit at the tocation wrtiere said records 
and books of account are mahitained. 

Additionally, if the audit reveals a discrepancy of more than five percent (5%) 
between the rent due as reported by Lessee and the rent due as deterrrtined 
by the audit, and/or Lessee has failed to maintain corrplete and accurate 
books of account, records, financial statements, and documentation in 
accordance with this Lease, then Lessee shall pay the cost of the audit ajs 
determined by the Executive Director of Lessor, plus the rent deterrriined to 
have been underpaid. In addition, should Lessee fail to pay said amounts 
wHhln thirty (30) days after written notice from Lessor, then Lessee shall pay 
an additional tee of ton percent (10%) of said unpaid amounts as 
comjirensation to Lessor for administrative costs as previous, described 
herein, along with the rent determined to have been underpaid. 

Furthermore, if the audit reveals that rent due to Lessor is less tiian five 
percent (5%) between the rent due as reported by Lessee and the rent due 
as deteimlned by the audft, arid should Lessee teil to pay said unpaid rent 
within thirty (30) days after written notice from Lessor, then Lessee shall pay 
an additional fee of ten percent (10%) of said unpaid rent as compensation to 
Lessor ter administrative costs as previously described herein, along wrth the 
rent determined to have been underpaid. 

Lessee agrees to pay such amounte as set forth.above. Acceptance of late 
- charges and any portion of the late payment t^ Lessor shall in no event 
constitaite a waiver of L^see default with respect to late paymenL nor 
prevent Lessor from exercteing any of the other r^hts and remedies granted 
h this Lease. The Executive Director of Lessor shall have the right to waive 
for good cause any late charges upon written application of Lessee for any 
such delinquency period. 

(j) If foe audit re^ls that rent has been overpaid by .Lessee, then Lessor shall 
credit L^see in the amount of said overpayment which credit shaH be used to 
offset future rental payment(B) due Lessor. 

Gross income shati include all income resutikig from operaticms, businesses 
and commercial activities conducted on or from the Leased Pnenr^s or any 
other property that is located within Lessor's Jurisdiction (unless sucfo Income 
Is being reported under another agreement with Lessor): 

(1) whether conducted by Lessee, its sublessees or cono^ionalres, or 
parties operating through Lessee, Its sublessees, or concessionaires; 

(2) whether conducted with or without an agreement with Lessor or a tenant 
of Lessor or a tenant of Lessee; 
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Gross income shall include revenue from whatever source derived including, 
but not limited to: (0 sales via the Internet; (B) sales via telephone; (Ill) agency 
sales; and (iv) any other ty^^ of sales (whether such sales occur frcsn the 
Leas^ Premises or elsewhere) resulting in Lessee’s customers receiving 
services, prcducts, or benefits on or from the Leased Premises or any 
property within Lessor’s Jurisdiction or frimi going to or from San Diego Bay 
and whether for cash or credit. 

Gross income shall Indude any manufacturer’s or irr^rter’s exdse tax 
induded in the prices of the go^s sold, evmi though the m£mu1acturer or 
importer is also the retailer thereof, and It is bnmaterial whether the amount of 
such excise tax is stated as a separate charge. 

Gross kicome, however, shall not indude any of the following; (1) sales of 
United Stetes postage; (2) any sales or excise taxes payable by Lessee to 
any governmental agency as a direct reeutt of operations under'thls Lease, 
provided that the amcHint of such taxes Is shown on the books and records 
elsewhere herein required to be maintained; (3) gratuities, provided the 
customer voluntarily deternilnes the amount of said gratuity to be paid, or the 
customer Is aware that the Lessee has added a pre-established gratuity to 
the charge for the services rendered and said additional amount is 
segregated and identified as a gratuity on foe billing to the customer; and (4) 
tidret sales price (If this Lease allows ticket sdes for events that will occur on 
property not within Lessor’s jurisdiction for events or activities in which 
Lessee has no ownersh^ interest [e.g., San Diego Zoo, San Diego Wild 
Animal Parit, Sea World, Caribbean cruises, etc.] gross focome shaH inckide 
all income, foes and commissions that Lessee receives as compensation-for 
handling and making said ticket sales). 

Further, refunds for goods returned shall be deducted from current gross 
income upon their return. 

Bad debt losses shall not be deducted from gross Income. 


3.1. COST OF LiVINO RENT ADJUSTMENTS: 


(a) 


(b) 


This Lease shall provide for the fofiowing mld-tarm Rental Period adjustment 
dates, hereinafter’’Adjustment Dates”; 



^ 2015 ‘(^ anniversary of Lease to be Inserted) 

, 2025 (15^ anniversary of Lease to be Inserted) 


On the referenced Adjustinent Dates, the Minimum Annual Rent spedfied In 
Paragraphs 3(b) and-3(d) herein shaH be a(^8ted by the increase, if any, in 
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the Consumer Price Index for All Urban Consumers for 
LosAngeles/RIverslde/Orange County, CA/All Items based on the period 
1982-84 » 100 as published by the United States Department of Labor's 
Bureau of Labor Statistics, hereinafter “CPI*. The Minimum Annual Rent 
payable pursuant to Paragraphs 3(b) and 3(d) of this Lease shall be 
miitiplied by a fraction, the numerator of whi^ shall be the CPI for the 
calendar month which Is three months prior to the Adjustment Date under 
consideration, and the denominator of which shall be the CPI for the calendar 
monfri which is three months prior to commencement of the then-current 
Rental Period. The sum so calculated shall constitute the new Minimum 
Annual Rent herein, txit In no event shall such new Mtoimum Annual Rent be 
less than the Minimum Annual Rent payable for the Rental Period 
immediately preceding said Adjustment Date. 

In the event toe CPI is no longer published, the index for the Ac0uatment Date 
shall be the one reported In the U. S. Department of Labor’s comprehensive 
official index , most nearly corresponding to toe foregoing description of the 
CPi, If toe herein-described Deparfrnent of Labor Indices , are no kmger 
published, another index generally lecc^nized as authoritative shall be 
substituted by agreement of the parties. If they are unable to.agree within 
sbdy (60) days after demand by eltoer party, a substSute todex will be 
selected by the Chief Officer of the San Francisco Regional Office of the 
Bureau of Labor Statistics or Its successor. 

Notwithstanding toe put^ication dates of the CPi, the Minimum Annual Rent 
shall be adjusted to be effective on the Adjustment Dates. Until said 
Minimum Annu^ Rent Adjustment can be re^onably determined by CPI 
publication, Lessee shall continue to make rent ;rayments pursuant to this 
Lease at toe same rent In effect at the then-current Rental Parted. Berause 
of this provision, underpayments of rent shall be immediately paid to toe 
Lessor. 

3.2. RENT REVIEW: 

(a) Beginning with the Rental Period which commences March 1,2020 and at the 

cwnmencement of eatto Rental Period thereafter as d«crlbed in Paragraph 
3(a) herein, the rent as spedfed (n Paragraphs 3(b) and 3(c) herein shall be 
mutually agreed upon by Lessor and Lessee; pro\rided, however, that (i) toe 
Minimum Annual Rent agreed to af the commencement of each Rental Period 
Shan not be less than 75% of toe average total percentage rents paid during 
the last three accounting years of the previ^ Rental PerM; (li) toe 
percentage rental rates shall not be less than the percentage rental rates 
most recently adopted by Lessor's Board of Port Commissioners; and, (IB) 
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file agreed-to Minimum Annual R^t shall bs further adjusted te. accordance 
with Paragraph 3.1 herein. 

(b) In the event the partes cannot agree to the rent for a-Rental Period, the rent 
for said Rental Period shall be determined by teee arbitrators in accordance 
with Sections 1280 through 1294.2 of the Califomia Code of Ch/ii Procedure. 

The partes agree that, aftw notice by either party to the othw requesting 
arbitratiorr, each party shall appoint one arbitrator within thirty (30) days. 
Notice of the appoinbnent shall be given by each party to the other party 
when made. Should eiteer party foil to appoint its arMr^ wfthin said time 
period, then the party that has appohit^ Its arbitrsdor .may petition the 
Superior Court of the state of Califomia, county of San Diego, to appoint the 
second arbitrator. The party makkig the application shall give the (dher parfy 
notice of its application. All costs. Including attorney fses associated with the 
courts appointment of the secoiKl arbitrator, shaB be borne by the patty which 
foiled to appoint its arbitrator. 

The two arbitrators shall immediately choose a third arbitrator to act wite 
them, if they foil to select a third arbitrator udthin thirty (30) days following the 
appointment of the second arbitrator, on applicab'on by either party, the third 
arbitrator shall be ^promptly appointed by the then-pr^iding judge of the 
Superior Court of the state of Califomia, county of ^n Dle^, acting in 
his/her individual capacity. The party making the application shall give the 
other party notice of its application. All of the arbitrators shall be qualified real 
estate appraisers that are Hcensed to practice in the state of Califomia. 

By no later than thirty (30) dajre following the appointment of the third 
arbitrator, Lessor end Lessee shall each provide the oteer and each of the 
three arbitrators with (0 its rent proposal which shall consist of the Mtnimum 
/^nual Rent and the percentage rental rates (and/or gallonage and/or flat 
rents If appHcable) for the pending Rental Period under arbitraten (the "Rent 
Proposar) and, (h) its appraisal report prepared by a qualified real estete 
appraiser llcen^ to practice in the state of Califomia. In Lessor^s and 
Lessee's Rent Proposal, the Minlrnum Annual Rent shall not be less than 
75% of the average total p^centage rent due during the last three accounting 
years of the immediately preceding Rental Period, and the percentage rental 
rates shall not be less than the percentage rental rates most recently adopted 
by Lessor's Board of Port Commlsslmiers. In the event tiie Rent Proposal 
and the opinion of fair market rent expressed In the appraisal report differ, the 
Rent Proposal shaH control. The appraisal reports shall consider (1) the 
Leased Premises as if vacant of Lessee-owned unprovements and a\^iabfo 
for new construdion but with street access, utiUty ser>rice6i and shoreline 
protection (if tee Leased Premtees are located on tee waterfront) regardless 
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of who paw for the InstaBatlon of the street Improvements, utility services 
and/or shoreline protection; (2) the Leased Premises as having aH regulatory 
entHlements and development rights for the types of uses p^itted in 
Paragraph 2 above which includes, but is not restricted to, the design, 
construction and size of the existing improvements; (3) the highest and bWt 
use of the Leased Premises as if available for new teasing purposes under 
ophmal development assumptions that are consistsnt with the uses prowded 
In Paragraph 2 herehi and to the other terms, conditions and restnctionB of 
the Lease; (4) as If heW by a private party in fee simple with all of the rights to 
sell, tease or transfer the owner's Interest, and shall disregard any Kmltatlon 
resulting from public ownership; and (5) as if offered for lease in the open 
market. No diminuhon fe value shaB be taken as a result of any existing 
Hazardous Materlais, as herein descrtoed, or Improvements, or lack of 
improvenrents, on the Leased Premises. The appraisers shall use and 
analyze only the market data that is. found in the marketplace, such as is 
demanded and received by other lessors for the same or similar types of uses 
allowed on the Leased Premises, in ail cases, ttie appraisal reports shall be 
based upon recognized real estate apprateal prtnc^>les and m^hods. 

Within thirty (30) days following the selection of the third arbitrator, the three 
arbitrators shall conduct an arbitration hearing in fee dty of San Diego, 
California. The ttiree arbitrators shall hear and consider the testiniony of the 
Lessor and Lessee and their appraisal witnesses and any additkmal written 
information furnished by Lessor or Lessee. The amount and kind of evidence 
allowed and the rules of discovery and testimony shall be decided solely by 
toe third aitifrator after oonsirttatlon with toe ^Hratore appointed by the 
Lessor and Lessee. 

The award detemnined by the arbitrators shall be effective and reteoacUve to 
toe first day of the Rental Period under arbitreticx). The award shall be in 
writing and shall be made no later than fifteen (15) days fWlowing the 
arbitration hearing. The award shall be either Lessor's Rwt Proposal or 
Lessee's Rent Proposal. The arbitretors shaH not possess any right or 
authority to propose a compromise between Lessor's Rent Proposal and 
Lessee’s Rent Proposal or the modifteatlon of eltoer Rent Prc^osal. The 
arbitrators shall select whichever of the two Rent Proposals sets forth toe rent 
that the majority of the arbitrators beBeve is closest to the market r^ for toe 
Leased Premises fM* the Rental Period under arbitration. A unanteraus 
decision of toe three arbitrators Is not required. Within ton (10) da^ of toe 
date toe award is made, the underpayment of the rent, if any, shaH be paid by 
Lessee to Lessor, with interest at the rate of ten percent (10%) per annum 
from toe commencement of the rental period under arbitration, until paid. Any 
o\rerpayroent of the rent, if any, shall be credited to the next payment of rent 
owed by Lessee under this Lease following the award. 
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(c) Lessor and Lessee shaH each, pay for its own attorney’s fees, franscriptlwis, 
and the cost .of its appointed arbitrator. Lessor and Lessee shall equaRy 
share the third arbitrator’s fee and expenses and the cost of the hiring 
biduding, but not limited to, cost for using the fecllilies at which the hearirrg Is 
conducted and the cost of the recorder of the testimony. 

4. IMPROVEMENTS: 

(a) In accordance with the procedures described herein, Lessee may, at its own 
expense, make alterations or changes, or cause to be made, built. Installed, 
or removed any structures, machines, appliances, utlUties, dgns, or other 
Improvements necessary or desirable for the authorized use of the Leased 
Premises. Prxndded, however, said work shall be in accordance wHh plans 
and spedficatJons, Induding but not limited to working drawings, hereinafter 
“Plans," previously submitted to and approved In writing by Lessor. 

Oj) No construction, InsteBation, or removal of any Improvement upon the Leased 
Premises shall commence wtthout Lessor's prior written approval. All 
construction, Installations, and removals shal te In accordance with Plans 
submitted to and approved In writing by Lessor prior to the commencement of 
any such work. AB Plans are subject to changes as may be approved by 
Lessor, In Lessor’s sole discretion. Further, all work shall be in accordance 
with ail applicable taws, regulations, ordinances, and codes. 

(c) Notwithstanding the foregoing, within the Interior of any enclosed building 
structure, and without Lessor’s prior consent, Lessee shall have the right to 
Instal and/or remove machines, equIpmenL appliances, and trade fixtures 
that are necessary or desirable for the authorized use of the Leased 
Premises. 

(d) When required by Lessor, Lessee shaB, at its sole cost and ejqrwise, pave w 
tendscape the entire portion of the Leased Premises not covered by 
sfructures. All paving and/or landscaping shall be In compliance with 
Lessor’s "South Embarcadero Urban Design + Signage Guidelines" as It now 
exists or, as it may be amended In the future, and In accordance with Plans 
which must be submitted to and approved In writing by Lessor prior to the 
commerrcement of any such peving and/or landscaping and shall be in 
compBance with all governmental stormwater laws and regutetlons. 

(e) Lessee shall notliy Lessor prior to submittHig appilcatlon(8). to any 
governmental regulatory agency for any development or construction pernilt 
or license pertaining to the Leased Pramfees. Lessee shaH also provide 
Lessor with a copy of alf application (s) wittiln five (5) days of making saW 
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appHcattonCs), along with copies of all Plans submitted as part of the 
appHcatlon(s). Lessee shall also provide Lessor, within ten (10) days of 
Lessee's receipt, a copy of all permits, licenses, or other authdrizatkHis 
subsequently issued. 

(f) Lessee agrees that no banners, pennants, flags, spinners, or other 
advertising devices, nor any temporary signs, shall be flown. Installed, placed, 
or erected on the Leased Premises without Lessor's prior written consent. 

6. CONSTRUCTION OF IMMIOVEMENTS: Lessee shall complete development of 
the "Fifth Avenue Landing Water Transportation Center" Project defined In the Coastal 
Derrelopment Permit ("CDP") Issued by Lessor to Lessee, dated Septen^er 4,2007, vrhich 
permit is on file In the Office of the Clerk of Lessor bearing Document No. 52525. Should 
Lessee fall to comply with any requirement of said CDP shaH be considered a Default as 
per Section 10 of this Lease. Furlhwmore: 

(a) In the event Lessee exercises the option to lease the Option Parcel ^ forth 
in Paragraph 2.2, the Option Parcel Improvements, include hi-water 

■ Improvements such as (riers and floats. The parties understand and agree 
that Lessee has existing piere, floats, and other In-water fci^rrovements that 
should provide Lessee with "shading" mitigation credits for some of Hs future 
in-water kr^Hovements and tiial Lessee will probrfjiy require additional 
"shading* mttlg^ton credits to complete these in-water improvements. Lessor 
believes that it may have available “shading" mitigation credits that resuttad 
from the removal of piers, floats, and other In^water knprovements from the 
adjacent property (hereinafter "Shading Cr^Hs"), but as Lessae hereby 
acknowledges, the ownership and use of those Shading Credits may be at 
Issue as a result of two pending lawsuits, one each of vrtilch b fll«i In state 
and federal court that purport to doud title to the adjacent property from 
which the Shading Croilts were obtained and thus to doud title to the 
Shading Cradlts. In the event that these Shading Credits may be available 
for miration of Lessee’s construction of the Option Parcel Improvemenb, 
however, Lessee shall have the right of first refusal to attempt to use the 
lesser of (i) suflicterrt Shading Credits for the Project’s in-water Improvements 
that are over and above "shading" mitigation credits related to the Leased 
Premises that Lessee may possess or (ii) Seventy Thousand (70,000) square 
feet of Shading Credits. Lessee adow^edges and accepts the risk that no 
Shading Credits, or less than that required to mitigate for the. Option Parcel 
imixrovemente, may be available and subject to transfer for its potential use. 
Lessee further acknowledges and agrees that It remains solely responsible 
for obtaining all govemmenta! approvals to use such Shading Credits, if any 
exist, to mitigate the construction of Lessee’s Option Parcel Improvements, 
and acknowledges and accepts the risk that any or all such government 
approvals may not be fortturomfog. To the extent that the Shading Credits 
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aiB available for Lessee’s use, Lessee acknowledges and agrees that such 
Shading Credits may be used as mitigation for the Project only, and for no 
other use, and may not be sold or transferred by Lessee to any ofoer party. 
Any Shading Credits not us«l for the Project shaH be returned to and iwnaln 
the properly of Lessor, at no cost to Lessor. In any event title and all rights 
to any such Shadhig Credits that have not been used, as mitigation for the 
Prpject by June 30, 2013, whether or not such Shading Credits have 
purportedly or actually transfened to Lessee, shall revert automatically to 
Lessor, and Lessee’s right of first refusal herein shall be null and void and of 
no forther force or effect 

(b) WKh&n sixty (80) days following completion of any substantial improvement 
within the Leased Premises, but at not less than quarterly intervals, Less^ 
shall fomlsh Lessor an itemized statenfent of the actual oonstn^ton cost of 
such hnprovement The staterrtent shall be sworn to and s^ned, under 
penalty of perjury, by L^ee or its responsible agent 

Lessee shall maintain true, accurate, and complete .records to support said 
stetement. Such records shall include, but are not Hmited to a general ledger, 
vendor Invoices, cancelled checks, .construction loan documenl^on, 
agreements with third-party contractors, and contractor progress payment 
billings. AddiUonally, should Lessee perform any construction In-house, 
Lessee shall substantiate the actual work performed by maintaining a payroll 
Journal, copies of cancelled payroll checks, and timecards or other payroll 
documents which show dates worked, hours worked, and pay rates. 

Books and records herein required shaB be maintained and made available 
either at foe Leased Premises or at such other location as Is agreeable to 
Lessor. Further, Lessor shall have foe right at any and aH reasonable times 
to examine and audit said books and records vidthout restriction for the 
purpose of determintog the accuracy thereof, and foe accuracy of foe 
aforesaid statement. In foe event Lessee does not make available the 
original books and records at foe Leased Premises or within toe limits of San 
Diego County, Lessee agrees to pay all necessary expenses Incurred by 
Lessor In conducting an audit at foe location where said books and records 
are maintained. 

(d) The tlme(s) during vifolch Lessee's construction is delayed by acts of God, 
vwir. Invasion, rebelHon, revolution, tosurrectlon, riots, l^r problems, 
unavailability of materials, government Intervetrtion, or acts or omission of 
Lessor, shaH be added to the times for the commencement and completion of 
construction established in Paragraph 5(a) herein. Provided, however, to no 
event shall foe period of excused delay exceed 365 days to the aggregate. 
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(e) Failure to comply vwth this Paragraph Is a bread! of this Lease and cause for 
tetminatlon in accordwioe with Par^raph lOherein. 

6. TITLE TO IMPROVEMENTS: For the purpose of this Paragraph, “improvements” 
shall Include, but are not limited to subsurface aaprovements. On the Commencement Date 
of this Lease, all existing structures, bulldmgs, Installations and Improvements of any kind 
located on the Leased Premises are owned by and title thereto is vested In Lessen'. All said 
existing structures, buildings. Installations and improvements 9s well as simetures, 
tHiildings, InslaHatlons and bnprovements as well as structures, buildings, installations and 
Improvements of any kind placed on the Leased Premises by Lessee subsequent to the 
Commencement Date of this Lease shall, at the option of Lessor, be removed by Lessee at 
Lessee's expense. Lessor may exercise said option as to any. or all of the structures, 
buildings, Installations and Improvements either before or after the Termination Date or 
sooner termination of this Lease, if Lessor exercises such option, Lessee shall remove 
such structures, buildings, kistallatlons or Improvements within (50) days after the 
Termination Date of this Lease or sooner termination thereof, whichever occurs earlier. 
Provided however, Lessee agrees to repair any and all damage occasioned by their 
removal. Trtle to any such structures, buildkigs, InstaHallons, and/or Improvements not so 
removed within said sixty (60) days shall vest hi the Lessor, virfthout cost to Ussor and 
without any payment to Lessee, except that Lessor shall have the right to have them 
removed and to repair any and ail damage occasioned by ther removal, all at the expense 
of Lessee. 

On the CofTMnencement Date of this Lease, all existing machines, appliances, equipment, 
trade fixtures, and portable public artworks (l.e., artworks that are r»t architecturally 
Integrated Into the structures and buildings and are capable of being rented and 
transported to another location without being damaged) located on the Leased Premises 
are owned by and tftie thereto is vested in Lessee. Furthermore, all machines, appliances, 
equ^nt, trade fixtures, and portable public artworks placed on the Leased Premises by 
Lessee subsequent to the Commencement Date of this Lease are ovrmed by and title 
thereto Is vested In Lessee. All machines, appliances, equlprrant. trade fixtures, and 
portable public artworks shall be removed by Lessee within sixty (60) days after the 
Ten^ination Date of this Lease or sooner tenTmatkm ttiereof, whldiever occurs earlier. 
Provided, however, Lessee agrees to repair any and ^1 damage oc«isloned by their 
removal. 

Notwithstanding the foregoing, any such machines, appliances, equ^ment, trade fixtures 
and portable public artworks placed on the Leased Premises by Lessee as qualification tor 
the term of this Lease pursuant to Paragraph 5 herein, as wen as portable pubic artworks 
located on the Leased Premises on the Commencement Date of this Lease, may only be 
removed by Lessee, at Lessor's option. If machines, appliances,- equipment, trade fixtures, 
and portable public artworks required by Lessor to be removed are not removed by Lwsee 
\wfthln sixty (60) days after the Termination Date of this Lease or sooner termkiatlon thereof, 
vifhlchever occurs earKer, the same may be considered abandoned and shall thereupon 


17 


i : 


become the property, of Lessor, without cost to the Lessor and w 

ffLsor Shan have fte right to have them ahd to lepalr aoy 

and all damage occasioned by their removal, all at the expense of Lessee. 

Lease, which said rent shall be prorated dally. 

7 LIENS- Lessee shall defend, indemnify and hold haimless Lessor against aH daims 
H <• fr.Me7or^ewlce8 or n^tertab in connection with improvements, repairs, or 
“aS^So » rLealXmL^and ««coate of defom.h,g aga« saoh cteh™ and 

liens, Including reasonable attorney's fees. 

|„thae«,otthat any such dalm or lioa,or aoy other claim(a),IM^orlw^^^^ 

SZS tllr^' d c£Sa to tranSct the brines, of a 

within ten (10) days after written request has been deHyered to Lessee. 

Thte nmvlsion shall not apply to a foreclosure of a trust deed or mortgage 

Paragraph 8 herein. 

8. LEASE ENCUMBRANCE: 

(a) Lessor's Consent to Encumbrance. Lessee shall not encum^he Li^, 

^ ^ teasehold interest, and the Improvements 

mortgage, or other security Instrument to assure the payment 

EUStSsSy note, without Lessor's prior written cons^ b 

Lssee enters bto any deed of treat, mortgage, or other security Ir^r^nt 

ttat onoumhars Bie Lease, leasehold Interest« fte 

without Leasoris prior written consent. Lessor shall have the right to dedare 

thb Lease fe defeutt. 

in the event Lessee requests Lessor's consent to any Lea^ 
hereinafter referred to as a transaction" In thfe Paragraph 8, Lessee sl^ 
reimburse Lessor for all Lessor’s reasonable costs and ex^ran^ 

I/rth said transaction. Said costs shall Include reasonable legal fees and 
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disburaemBnts relating to or arlshg oat rf any auoti transactlor., regardlesa of 
Whether such transactton Is consummated. 

,n the event Lessor consents to S 

be conditioned upon L y-Her this Lease is less than 

proposed encumbrance, the rent be^ pa jq ^uai nrarket 

LSTrenL .ha« be 

rent; (li) if deem^ ,?Lviaed lease provisions, (ilO the rnawmum 

executed which will include new toan-to-^ as 

loan proceeds shall rwt be In exM _^ynt of repayment of existing 

determined by tender'a appraisal ^ 

finandng that erw^imtere lemainlnfi term of the ground lease, 

amortization term that is less thaii . ^ 

and Uponthe 

as e resultof beSH, shall thereetler 

;^L^r JiTdSt as 

airi "nt iBVtewi as provided In Paragrephs 3.1 and 35 herein 
,„ ttreevenlofacon^n^ncun^renoe^ 

lymount that is equal to the r>hnmin except ttiat the award shall be 

p^ure described ^7 ^^nsented-to 

effective and retroactwe to the effective oare o 

encumbrance. 

Dettmiion of -Con^oled^Lend^^,-;!;: 

hereinafter used In this „ 3 lender. hoWlng 

r^r. S Z 

other security instrument 

, voluntrey Lease Surre^^ ^C^SeSle'f Z 

lease before «» e^batlon of 

the term tiiereof. 

„ Lore. DereulL d. a deed ^ J 

ar^«.tJ;r»rs^sVconsen.re: 

(1) Acceplanas8lgrirrrentofthelaa8elnlteuofforeolosure:or 
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(e) 


(f) 


® rt sale1s'’;X“r«r 

niortgage, or ottier security Instrument 

written consent. 

A^umeleasaOWHpU**. 

Mu«‘ooraent0d-to assignee, acqalt« 

express condition precedent, J’ g™ seU conaentetMo- 

obrsation or poo^r, ma, 

subieaae ail or any porton of the t^Md interest,« 
Stance, obtain Usso,^ pdor Witten «.nsent 

« ♦ w anH<ar that hfls’ (11 scoulred the leasehold Inter^t 

Further, a Consented-tchtend^^t h»- W mto a new tease 

and assumed the ^ a termination of this 

SrSHS^tr-r: 

accordance with this Paragraph 8. 

loan: 

Assigntnent to the successful biddor upon a foreclosure by said 

Consented-to-tender; or ^ 

(li) an assignmem m u_«u. «hen Lessor will grant 

enterad Into pursuant to Paragraph io herein, ww l.«> 

such consent tf- 

m The prindpaKe) of such assignee, purchaser, or subje^^ 
^ teoutabte (meaning the absence of reputations for dlshon^ty, 
crSninal conduct, or association with criminal ” 

"reoutabte" does not mean "prestigious," nor dow foe 
SSnatton^ wholhar one Is repulahle hwolue 
considerations of personal taste or preference), 


( 1 ) 

( 2 ) 
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(I) The princIpaKs) of such assignee, purchaser, or sublessee 
possess sufficient business experience and ftaanclal iroans to 
perform Lessee’s obfigatlons under this Lease-according to the 
then-currant standards for business experience and financial 
means that Lessor generally requires of new or renevwd 
lessees at the time of the request and 

fill) The assignee, purchaser, or sublessee agrees In writing to 
assume each and every oWlgafion under thfe Lease, 


Further, Lessor wltt not unreasonably or arbitrarily withhold such consent 
Provided, however, no such assignee, purchaser, or fubjefee shaH 
subsequently: (i) assign, transfer, or sublease any or all of the Leas^ 
Premises without Lessor’s prior written consent in 'T 

Paragraph 9 herein; or (il) encumber the Lease, leasehold Interest and 
improvemenlB thereon without Lessor's prior written consent, In accordance 
with this Paragraph 8. 

PiovWed fiirthar, If said Consented-to-Lender becomes the lessee by rea^ 
of; (I) belrrg the successful bidder upon foreclosure, or (8) an assignment n 
lieu of foreclosure, w (SO being the lessee of a new lease entered Into 

pursuant to Paragraph 10 herein, then said f’SII 

a subsequent assignment or subleasing of all or substantially ^1 of the 
Leased Premises, take back from Its assignee, purchaser, or subtessro, a 
purchase money deed of trust mortgage, or security Instrument Provided, 
however, said Consented-to-Lender must execute and subnirt to 
documentation substantially in the same fonri and content as wasj^inally 
submitted to Lessor when consent was granted to the earlier encumbranc^ 
Only said Consented-to-Under or the succsssfiil bidder upon said 
foreclosure may enforce the provisions of this Paragraph 8. Further, no other 
third party shall have the rights or remedies, as third-party beneficiaries, or 
otherwise, hereunder. 


(g) 


e burden of producing evidence and the burden of proof showing 
It a prospective assignee, purchaser, or sublessee meets each aito an of 
> aforesaid qualifications and standards shall be on said Consent^-t^ 
ndar or successful bidder upon foreclosure. Lessor's decision shall to 
sed upon Lessor's high duty of care In administering a valuable ^Mic 
source, which it holds In trust for the people of the state of Callfomia n the 
eence of fraud or arbitrary or unreasonable action In or falling to 

ply said standards, Lessor’s decision shafi be final, 


If ijBssor Rejects Lease Transfers. In the event Lespr rejects: (0 the 
successful bidder upon foreclosure^ or (li) a proposed assignee or sublessee 
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of the Consente<H0.Len<ier (saU sueoesalul bidder or 

s!scrssK35r.£Hr: 

grr.SL"^~ ^»“wy ’aL';?s 

Court order confirming an award In favor of the Mggne 
arbitration. 

^S=Sr.S*r“i“ 

provisions; 

(1) Arbitration shall be initiated by the 

^ demand for arbitration with Lessor no later than Wr^ av® 
fb«owlnii Laasot'e adoption of a lesoliitlon rejecting tha 

Party so elsots. Lessor shall be de^ to 

a resoliillon rejecting an Applicant tf ^ 

S ninety (80) days altar the ^gr^ Parly «!•* a wrttlan 

application for Lessor to approve the Applicant; 

( 2 ) Said aibHraacn shall Da ccnducled by a single neirtiel arbltralor who 
shall not be a County of San Dfego resident; 

If the nartles have not agreed on the selection of the arbitrator within 
five 15) days after said d^rrnnd for arbUraticm is tiled, either P®^ 
SX Cocrt Of toe 

Sn Diego, to select the arbitrator pursuant to Section 1281.6, 

(4) Each party shall submit Its nominees. If any, to the court within five (5) 
days after said petition Is served and filed; 
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(5) Said arbitrator shall not conduct a trial da novo, but shall oonslder only 
said record before Lessor's Board of Port Commissioners^ Provided, 
however, said arbitrator may .oonslder evidence outekte said record If 
the arbitrator believes that the Board's decision was affected by 
Lessor's fraudulent action which was not reasonably discoverabie prior 
to the Board’s decteion; 

(6) Said arbitrator shall make the award in writing within forty-five (45) 
days of being appointed; 

(7) The right of any party to take depositions for discovery purposes, as 
provided in Section 1283.05, shall be waived; . 

(8) Certain time periods established in s£^ Titie 9 shall be shortened as 
foHows; 

(i) Sections 1284,1288.4,1290.2, and 1290.6-4ia!ved: 

00 Section 1288“four years to 30 days and 100 days to 15 days; 
and, 

(iii) Section 1288.2-100 days to 15 days; 

(0) San Diego, Califomte shall be the venue of the arbitration hearing and 
any court proceedings; 

(10) The decision of the Superior Court In any preceeding to confirm, 
correct, or vacate the award shall be final, and the parties to said 
arbitration waive any rights to ajtosal therefrom, as provided in 
Sections 1294 and 1294.2, otherwise; and 

(11) Hie parties shall bear their costs, fees, and expenses incurred in 
connection with said arbitration, in accordance with the provisions of 
Section 1284.2. 

(h) Notice of Forecfosure Sate. Said Consented-to-Lender shaii include a 
statement in any Notice of Foreclosure. Sate covering the foregoing 
requirements for Lessor's consent to an assignment upon said forecfosure. 

(i) Subsequent Encumbrance. Except for subleases, utility easements, and 
other necessary rights-of-way, Lessor shall not expressly consent to a 
subsequent lien or encumbrance against the Leased Prenrfises without said 
Coneented-to-Lendei's prior written consent 
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0) Assignment of Security Interest. SakJ Consented-to-Lender shall not assign 
its security interest in the Leased Premisas in whole or in part without 
Lessor's prior written consent, m each instance. Provided, however. Lessor's 
consent to such ,an assignment shall be deemed granted (and such assignee 
will for all purposes of this Lease be deemed to be a Consented-to-Lender) If 
the assignment is.to; 

(1) A financial fostltution in good legal standing under the laws of tte 
jurisdiction of IncorpOTation having assets exceeding Five Hundred 
Million DoHars ($500,000,000); or 

(2) The United States of Annerica or any state thereof, or any agency 
thereof, or 

(3) An assignee by operation of law; e.g., a state Insurance department 
engaged in supervising the liquidation or rehabilitation of an insurance 
ccHnpany lender. 

Provided, however, for purposes of the foregoing provtelons “financial 
Institution" shall mean: (0 an Insurance company qualified to do business In 
the state of Callfomla; or fii) a federally- or slate-chartered bank, savings 
bank, or savings and loan association; or (Bi) a pension or retirement fond 
operated for foe employees and former employees of, and regulated and 
controlled by, the United Slates of America or any state thereof, ct any 
agency thereof; e.g.. the California State Teachers’ Refirement System. 

Prwided, further, no-subsequent assignment by such assignee will be 
permitted unless: 

(4) The assignment conforms to all requirements of this Paragraph 8; 

(5) A duplicate orlglnal(8) of such assignment is furnished Lessor; and 

(6) In case of an assignment where Lessor’s consent is deemed grentwl: 
(i) assignee promptly fomishes Lessor reasonably, satisfactory 
evidence that said ees^nee compiles with the foregoing requirements, 
and (fl) said assignee expressly agrees to take such assignment 
subject to ail Lessor’s rights under this L^ise. 

9. assignment - SUBLEASE: Lessee shall not, without the prior written consetit of 
Lessor. 

(a) Assign or transfer the whole or any part of this Lease or any Interest therein; 
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Sublease (which shall also Include management and/or operating 
agreemente covering the Leased Premises) the whole or any part of the 
Leased Premises; 

(c) Permit transfer of the Lease or possession of- the Leased Premises by 
merger, consolidation, or dissolution of Lessee; 

(d) Notwithstarwling the provisions contained in Paragraph 8 herein, permit 
hypothecation, pled^, encumbrance, transfer or sale, voluntary or 
invoIunteTy, In whole or In part, of tWs Lease or any interest therein; or 

(e) Permit the occupancy of the vrfwie or apy part of the Leased Premises by any 
other person or entity. 

Notwithstanding the foregoing, nothing herein contained shall be constru^ to prevent the 
occupancy of said Leased Premises by an employee or business invitee of Lessee. 

(0 Permit the transfer or sale, voHinlary or Involuntary, of the entire corporation 
to a third party other than Lessee's parent comrany, including subsidiaries or 
affiliates; or 

(g) Contract for the management or operation of tiie whole or any part of the 
Leased Pn^nises. 

In the event Lessee requests Lessor’s consent to any Lease assignment. Lease transfer, 
Lease amendment, and/or sublease, hereinafter refenwt to as a "transaction,'’ Lessw shall 
reimburse Lessor for all Lessor’s reasonable costs and expenses associated with saW 
transaction. Said costa shall Include reasonable l^al fees and disbursements relating to or 
arising out of any such transaction, regardless of whether such transaction is 
consummated. 

In the event Lessor consents to any Lease assignment or transfer, said consent shall be 
conditioned upon the following: (1) If, on the effective date of such proposed assignment or 
transfer, the tent being paid under this Lease is less than maiftet rent, Lessor stall 
thereafter be paid additional rent to equal market rent; 00 assignee shall agree and assume 
each and every obligation under the Lease; (lH) deemed necessary by Lessor, a Lea» 
amendment shall be executed which virtll include new or reprised lease provisions; and (hr) 
assignee shall comply with other conditions and qualifications determined by the Board of 
Pori Commissloneis of Lessor. Notwithstanding, Items (0. (1I1)» and (fv). shall not apply In the 
event of: (a) a Lease assignment or transfer to a third party from a Crmsented-to-Lender 
which acquired title to the Lease by fbredowire or deed In lieu of foreclosure or a new 
Lease pursuant to the provisions of Paragraph 10 herein, or (b) assignment or transfer of 
the Lease to a Consented-to-Lender by deed in ileu of foreclosure, or to a Consented-to- 
Lender or a third party as the successful bidder at a foreclosure sale. Upon the effective 


25 




date of any said consented-to Lease assignment or transfer, assignee shall th^fter pay 
to Lessor the market rent as referenced herein, subject to adjustments atKi rent reviews as 
provided In Paragraph(s) 3.1 and 3.2 hereki. 

. In the event Lessor consents to any sublease, said consent shall 
following: 0)upon the effective date of any said consented-to ® 

paid for the sublease area Is less than market rent. Lessor shall thereafter be, paid 
^ditlonal rent to equal market rent for the sublease area as long as said te fo 

effect; (li) if deemed necessary by Lessor, a Lease amendment shaU be 
shall iiidude new or revised tease provisions; and (lii) Lessee shal compjr ^ 
conditions and qualifications determined by the Board of Port Comm^oners of Le^or 
Furtheimore. as long as said sublease is In effect, 

sul^ect to adjustments and rent reviews as provided In Paragraph^) 3.1 ^.2 he^. 

Fot purposes of this Paragraph, the term sublease shall not include the rental of boat slips, 

dock lockers, dinghy racks, or dry storage spaces. 

in the event of a consented-to assignment or sublease, if the partly f 
amount that is equal to the market rent, the rent shall be determined by 
procedure described in ParegraphS herein, except that^ awari shall b® 

^active to the effective date of the assignment or sublease, ^cause of fW® 
underpayment of rerrt. If any, shall be paid to Lessor wilhte ten (10) days of the date that the 

market rent is determined by said arbitration procedure. 


As e condifion of Lessor's conserrt to assignment, Lessor may require a facilities condition 
inspectirm under Pare^raph 15.1 of this Lease. 


10. DEFAULTS AND REMEDIES: 

(a) DafauKa. The occurrence of any one (1) w more of the following events shall 
constitute a default hereunder 

(1) Abandonment of the Leased Premises. Abandonment is h^ln 
defined to Include, but is not limited to. any absence by Lessee from 
the Leased Praroses for ten (10) consecutive days or longer. 

(2) FaHure by Lessee to pay, when due. any Lease-requirecI rent, other 
payment, and/or charge herein, where such f^iure continues for a 

period of ten (10) days after written notice thereof. Prowded, however, 

any such notice provided In thb Paragraph 10(aX2) or In subsequent 
Paragraph 10(a)(3) shall be In lieu of, and not hr addition to, any notice 
required under Section 1161 of the California Code of CIvU Procedure, 
as amended. 

(3) Fafiure by Lessee to perform any other express or Implied covenants 
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or condrtfons.ln this Lease (other than any breach under Paragraph 9, 
for which Immediate notice of termination may be given), should such 
iailure continue for ttiirty (30) days after written notice thereof; 
provided tiiat, if such default is' not reasonably susceptible of cure 
within said thirty (30) day period and Lessee has commenced action 
within said thir^ (30) day period to cure the default and is diligently 
pursuing action to completfon, such fnrre period shall be extended by 
the thie necessary to cure such default and farther provided, In no 
event shall continue for a period In excess of Three Hundred Sixty- 
Five (385) da^. 

(4) Subject to any restrictions or limilations placed on Lessor by 
applicable laws governing bankruptcy, Lessee’s: (a) applying for, 
consenting to, or suffering the appointment of a receiver, trustee, or 
liquidator for aH or a substantial portion of its assets; (b) makfag a 
geneiel assignment for the benefit of creditors; (c) admitting in writing 
its inability to pay its debts or its willingness to be-adjudged a 
bankrupt; (d) beconrfing unable to, or failing to, pay its debts as they 
mature; (e) being adjudged a bankrupt; (f) filing a wrfuntary petition or 
suffering an involuntary petklon undw any bankruptcy, arrangement, 
reorganization, or insolvency law (unless In the case of an involuntary 
petition, the same is dtsmis^ vtithin thirty (30) days of such filing); (g) 
convening a meeting of Its creditors, or any class thareof, for purposes 
of effecting a moratorium, extKislon, or composition of its debts; or (h) 
suffering, or permitting to continue unstayed and m effect for ten (10) 
consecutive days, any atta(*ment, levy, execution, or sefeure of all or 
a substantial portion of Lessee’s assets or of Lessee's interest in this 
Lease. 

This Paragraph 10(a)(4) shaH not be applfcabie or bfading on the 
beneficiary of any deed of trust, mortgage, or other security Instrument 
on the Leased Premises which is of record with Lessor and has been 
consented to by resolution of Lessor, or to said beneficiary’s 
successors in interest consented to by resolution of Lessor, as long as 
there remsdna any monies to be paid by Lessee to such beneficiary 
under foe terms of such deed of trust; provided that such benefidary 
or its successors in foterest, continuously and timely pays to Lessor all 
rent due or coming due under the provisions of this Lease and foe 
Leased Premises are continuously and actively used In accordance 
with Paragraph 14 of this Lease, and provided that said beneficiary 
agr^ in writing to assume and perform each and every obligation 
under the Lease. 




(5) • Failure by Lessee to comply with aH time periods specified in this 
Lease, or Lessee's CDP as referenced In Section 5 of this Leaw, 
should such failure continue for thirty (30) days after written twtice 
thereof. 

(8) Notwithstanding Paragraph 10(aK5). failure by Lessee to timely 
conply with all other provisions of this Lease. 

(b) Remedies, In the event of any default, Lessor may exercise the following 
remedies: 

(1) Termination: Terminate Lessee's right to possession of the Leased 
Premises whereupon this Lease shall terminate and Lessee shall 
knmediately surrender possession of tiie Leased Premises to Lessor. 
In such event, Lessor shall be entitted to recoverfrom Lessee, 

(I) The “Worth at the Tme of Award", as hereinafter defined, of the 

ur^pakl rent which had been earned at the time of termination; 

(10 The ‘Worth at the Time of Award* of the amount by whfch the 
unpaid rent wrhfch would have been earned after termination 
untB the time of award exceeds the amount of such loss that 
Lessee proves could have been reasonably avokled; 

(ill) The Worth at the Time of Award* of tha amount by which the 
unpaid rent for the balance of the term of this Lease afte" the 
time of award mtceeds the amount of such loss that Lessee 
proves could have been reasonably avoided; and 

pv) Any other amount necessary to compensate Lessor for all the 
detriment proximatehr caused by Lessee’s failure to perform Its 
obligations under this Lease, or which vitould ordinarily be likely 
to result therefrom, including but not limited to the cost <rf 
recovering possession of the Leased Premises, exper»es of 
reletting (Including necessary repair, renovation and alteration 
of the Leased Premises), reasonable attorneys’ fees, and any 
other reasonable costs. 

The Worth at the Time of Award' of the amounte referred to In 
Paragraphs 1O0>Ki)(i) and 10{bK1)fii) shaH be computed by charging 
Interest at ten percent (10%) per annum from the dates such amounts 
accrued to Lessor. The Worth at the Titm of Awanf of the anwunt 
referred to In Paragraph 10(bK1)(liO shall be computed by discounting 
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such amount at ona (1) percentage point above the Discount Rate of 
the Federal Reserve Bank of San Francisco at the time of the award. 


<2) Reletting: Without terminating or effecting a forfeiture of the Lea^, or 
otherwise relieving Lessee of any obigation herein, Lessor may, but 
need not, relelthe Leased Premises or any portion thereof, at any time 
or from time to time, for such terms and upon such conditions and rent 
as Lessor, In Its sole discretion, deenrs proper. Beardless of whether 
the Leased Premises are retet. Lessee shal continue to pay-to Lessor 
ali Lease~iequlred amounts up to the date that Lessor terminates 
Lessee's right to possession of the Leased Premfe^; provided, 
however, following a defeutt, Lessor shall not unreasonably withhold 
Its consent to any Lessee-requested assignment di this Lease or 
subletting of the Leased Premises, unless Lessor shall also elect to 
tenninate this Lease and Lessee’s right to possession of the Leased 
Premises, as pi'ovided in Paragraph 10(b)(1). Such payments shall be 
due at the times prwided In this Lease and Lessw need not waft undl 
the termlnattwi of the Lease to recover said amounte. If Lessor relets 
the Leased Premises, or any portion thereof, such releWng shall not 
relieve Lessee of any obligations herein, except that Lessor shali sf^ly 
the rent or other proceeds actualty collected for such reiotling against 
amounts due from Les^ herein, to the extent such proceeds 
compensate Lessor for Lessee’s nonperformance of any oW^adon 
herein. Lessm* may execute any lease m^ pursuant thereto In Ite 
own name. Further, Lessor shall be under no obligation to reveal to 
new tessee how these proceeds vi«re applied, nor shaft said new 
lessee have any right to collect any such proceeds. Lessor shall not, 
by any reentry or other act, be deemed to have accepted Lessees 
surrender of the Leased Premises or Lessee's interest therein, nor be 
deemed to have terminated this Lease or to have relieved Lessee of 
any obligation herein, unless Lessor shall have furnished Lessee with 
express written notice of LeasOT’s election to do so, as set forth herein. 

(3) Other: Any and/or all other righte or remedies of Lessor specified 
elsewhere hi this Lease or provided by law. 


in the event Lessor has consented to an encumbrance of this Lease for security purposes te 
accordance with Paragraph 8 of this Lease, it is understood and agreed that Lessor shall 
furnish copies of all notice(6) of defeultfs) to the beneficiary or mortgagee under said 
encumbrance by certified maft (provided Lessee has delivered to Lessewr vwitten request, 
therefore, together with the name and address of any such beneficiaty or mortgagee) 
contemporaneously with the furnishing of such notices to Lessee. Furthermore, in the event 
Lessee fails to cure such default(8) within iHe time permitted herein, said beneficiary or 
mortgagee shall be permitted to cure such default(s) at any time wllNn fifteen (15) days 
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following the expiration of the period within which Lessee may cure said default(s): 
provided, however, Lessor shall not be required to furnish any further notic8{s) of default(8) 
to said banefidary or mortgagee. 

In the event this Lease is terminated pursuant to the provisions of this Paragraph 10, Lessor 
shall contmue to have all rights provided In Paragraph 6 of this Lease. 

NotwHhStonding the foregoing, should a default not be cured within the cure periods 
referred to above, said Lease shall not be terminated as to said beneficiary or mortgagee 
unless Lessor first legally offers to enter Into a valid lease vrith said beneficiary or 
mortgagee, atKi said offer is not accepted in writing virithin (30) days after said offer Is made. 
Furthermore, such new lease must be entered Into as a condition concurrent write such 
termination for the then-remaining term of this Lease. Furthermore, tee new lease must 
(xmtain the same terms, conditions, and prloifly as this Lease, provided the mortgagee or 
beneficiary promptly cures ail then*«xistlng defaults under this Lease when and to the 
extent It Is able to cure them. Such new tease may be entered teto even though possesion 
of tee Leased Premises has not been surrendered by the defaulting Lessee, in such event, 
unless legally restrained, Lessor shall promptly proc^ to obtain possession of tee Leased 
Premises and to deliver‘possession to said mortgagee or beneficiary as soon as the same 
is obtained. Should the mortgagee or beneficiary fail to aroapt said offer in writing vrfthin 
said thirty- (30) day period, or, having so accepted said offer, should it fall promptly to cure 
all existing defaults under this Lease viriien and to the extent it Is able to cure them, teen 
such termination shall ateo bo effeclhre as to said mortgagee or beneficiary. 

11, BANKRUPTCY: Lessor shall have the right to declare this Lease In default If 
Lessee: (1) becomes tesoIrrenL (ii) makes an assignment for the benefit of creditors; (jin) 
becomes tee subject of a bankruptcy proceeding, reorganization arrangement. Insolvency, 
receivership, liquidation, or dfesolutlon proceeding; or In the event of any judicial sale of 
Lessee's leasehold interest. 

The conditions of this Paragraph shall not be applicable or binding on : (1) Lessee; or (2) 
tee bonefidary In any deed of trust, mortgage, or other security Instrument encumbering the 
leasehold Interest which Lessor has consented to in writing; or (3) the aforesaid 
beneficiary's' successors fe Interest vriilch Lessor has corwented to In wrfting, as long as 
there remains any monies to be paid by Lessee to such benefldary under the temw of such 
deed of trust; provided Lessee, sudi beneficiary, or such beneficiary's successors in 
Interest, continuously pay to tee Lessor an rent or coming due under tee provisions of this 
Lbe^, and the Leased Premises are continuously and actively used In acamlance with 
Paragraph 14 herein. 

12. EMINENT DOMAIN: If any public authority takes tee whole or a substanfial part of 
the Leased Prwnises under the power of eminent domain, then the term of this Lease shall 
cease as to tee part so taken, from the day the possession of that part teat Is taten . 
Further, the rent shaS be paid up to that dev* Lessee shall then have the right either to: (I) 
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cancel »iis Lease and declare the same null and void; or (li) continue In possession of the 
remahder of the Leased Premises under the then-current Lease terms. Provided, however, 
the award ^11 be reduced In proportion to the value of the portion of the Leased Premises 
taken. Ail damages awarded for such tsdting shall belong to and be the property of Lessor 
whether such damages shall be awarded as compensation for diminution in value to the 
ieasehoW or to the fee of the Leased Premises Provided, however, Lessor shaB not be 
entitled to any award made for the taking of any of Lessee’s insteliations or improvements 
on the Leased Premises. 

13. TERMINATION OF PRIOR AGREEMENT(S): Any and all existing permits, teases 
or rental agreements between Lessor and Lessee fertile Leased Premises which have not 
already expired or terminated, are hereby terminated on the effective date of this Lease, 
My r^hts, duties, and obligations of the parties, if any, pursuant to the terms, covenants, 
and conditkms In any such hereby terminated agreements shall remain enforceable and 
subject to aH defenses, including writhout limitation any applicable statute of limitations. 
Further, said statute shall not be waived or extended because of this Lease. Nothing herein 
is intended nor shall be construed as a waiver of any such rights, or as a release of any 
such duties or obllgationa, whether known or unknown at this time or upon the effective date 
of this Lease. 

14. USE OBLIGATION: Lessee shall actively and continuously use and operate tiie 
Leased Premises for the limited particular exclusive use expressly provided for In 
Paragraph 2, herein, mccept fw failure to so use caused by wars, strikes, riots, ch/l! 
commotion, acts of public enemies, and acts of God. Said active and continuous use and 
operation enhances the value of the tends within Lessor's jurlsdictfon; provides needed 
public service; provides additional employment, taxes, and other benefits to the general 
econorry of tiie area. Lessee, however, shaB not and is expressly prohfcited from using the 
Leased Prwilses for any othw purpose or use whatsoever, whetiier It Is purported to be In 
addition to or in lieu of the particular exclusive use expressly provided in Paragraph 2. 
herein. 


15. MAINTENANCE; As part of the conskloration for this Lease, Lessee ahall assume 
full responsfolBty for operation and maintenance of the Leased Prerrises throughout the 
term and without expense to Lessor. Lessee’s expenses for ordinary or scheduled 
maintenance will not quality for an extension of this Lease. Lessee shall perform all 
maintenance, which Includes aH painting, repairs, and replacements necessary to maintain 
and piesenre the Leased Premises in a good, safe, healthy, and sanitary condition,' 
satisfactory to Lessor and In compliance with all appHcable laws and consistent with, or 
superior to, the standard of maintenance in Lessee’s Industry or industries according to the 
uses allowed on the Premlsea. Provided, however, prior to Lessee performing any 
extraordinary repairs, plans and specifications must first be submitted to Lessor and receive 
Lessor approval, pursuant to the procedures provided in Paragraph 4 of this Lease. 
Further, Lessee shall provide approired conteJners for trash and garbage and keep tiie 
Leased Premises free and dear of rubbish, litter, or any other fire hazards. Ussee waives 
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an righte to make repairs at the expense of t^or, as provided In Section 1942 of the 
California Civil Code, and all rights provided by Section 1941 of said Code. 

Lessee shall, at all times during the teim of this Lease, keep or cause to be kept, accurate 
and complete records of maintenance conducted on the Leased Premises. The records 
must be supported by source documents of original entry such as invoices, receipts, work 
orders, pr other pertinent su^Jorfing documents. All Lessee’s maintenance records related 
to business operations conducted within or from the Leased Ptemfees, shall be kept either 
at the Leased Premises or at such other locattons as are acceptable to Lessor. Lessor shall 
have the right at any and aH reasonable times to exarrine said maintenance records, 
without restricHon, for the' purp<»e of detemxning Lessee's compliance with the 
maintenance obligations under this Lease. 

For the purpose of keeping the Leased Premises in a good, safe, healthy, and saniteiy 
condition, Lessor always shall have the right but not the duty to enter, view. Inspect, 
determine the condition of, and protect Its interests In the Leased Premises. Provided, 
however. Lessor or its representafives shal: (a) conduct such entry In a manner that 
causes the least inconvenience aiKl disruption to Lasse’s operation as practicable; and (b) 
comply with all safety and security requirements of Lessee. It is not intended, houtever, that 
Lessee’s safety and security requirements be used to bar Lessor's right of inspection. 
Further, Lessee shall provide Lessor reasonable access to the Leased Premises for such 
purpose. 

' If inspection discloses the Leased Premises are not in the condition required by this Lease, 
then within nfoety (90) days after receipt of written notice by Lessor, If inspection discloses 
the Leased Premises are not in the conditlori required hweln, Lessee Immediately must 
commence the necessary maintenance virork within ten (10) calendar days after written 
notice from Lessor and diligently pursue said work to completion. 

Should Lessee fail to diligently pursue commencement of fae necessary maintenance work 
withii ton (10) calendar days at Lessor's tequesL Lessor shall have the right to enter the 
premise and complete said work. Lessor may perform all maintenance, whidi includes ail 
repairs and replacements necessary to maintain and preserve the Leased Premises in a 
good, safe, healthy, and sanitary condition, satlsfardory to Lessor and in compliance with all 
applicable laws. Lessor may also complete extraordinary repaks in accordanoo with 
Lessor's then applicable policies and procaines. 

For any and all repairs underfaken by Lessor In accordanoe with thfa Paragraph, and upon 
written demand, Lessee shall reimburse or pay In advance to Lessor an costs associated 
with said repairs including, but not ibnited to, c^t of materials and fabor at Lessor’s actual 
cost. Said payments shall be paid to Lesscw as additional rent due under this Lease, subject 
te the rent ptx)vlsIons of this Lease, and paid fa monthly installments or in one himp simi at 
the sole dbcretion of Lessor. For all repairs undertaken by Lessor pursuant to this 
Paragraph, Lessee shall, to the fullest extent permitted by iaw. defend, fad^nify, and hold 
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haimtess Lessor and its officers, employees, and agents pursuant to Paragraph 21 M tote 
Lease. Further, if at any time Lessor determines the Leased Premises «« 
condition required herein, Lessor may require Lessee to file and pay for a faithful 
performarwe bond to assure pron^ correction, without additional notice. The amount of 
said bond shall be adequate, In Lessor's opinion, to correct all unsatisfactory conditions. 


Notwithstanding, Lessor shall not be required to perform any maintenance, 
painting, repairs, or replacements; or to make any improvements whatsoever on or tor toe 
benefit of toe Leased Premises. 


The rights reserved in tote Paragraph shafl not create any obllgation^r increase ^ 

obligations for Lessor elsewhere In this Lease, nor shall the exercise 

all other rights or remedies of Lessor specified elsewhere In tote Lease or provided by law. 


15.1 FACIUTY CONDITION INSPECTIONS: If Lessee Is required to conduct a facBihf 
condition Inspection under Paragraph 1.1 or Paragraph 9, then: 

fa) must notify Lessor in writing of the name and qualifications (rf at tewt 

one contractor experienced in ihe development and maintenance of doocs, 
piers or marinas for Lessort review and awMoval: 

(b) Lbsscm" must approve or deny In writing Lessee’s selected contract within 
fourteen days from [ece4>t of Lessee's written notification, otherwise Lessee s 
selection will be considered approved; 

fc) Lessee must inspect aR of its waterside improvements through jjs Le^or- 
approved cxmtractor and, based on the Inspection, produce a detailed wntten 
inspection report that ktenttfles: 

(t) Deferred maintenance or replacemerrtfs) which must be comply 
Immediately to bring the waterside Improvements Into the condition 
requ'red by this Lease; and 

on Future maintenance which must bo completed to ei^re thrt toe 
waterside Improvements remain In the ccmdltion required by tote Lease 
over the next five (5) years. 


fd) Lessee must send to Lessor one original signed copy of the written Inspectton 

report for Lessor’s review and approval at least ninety (90) days prior to 
Lessor’s cronsent to assignment or approval of term extension, 

(e) Lessor must alcove or provide cximment to Lessee’s Inspection report wKhte 
ten (10) business days from receipt of Lessee’s submittal, otherwise Lessee s 
report will be considered approved; end, 
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(f) Lessee must immediately commence and diligently pursue to complat^n^l 
maintenance recommended in the written inspection report acc^ii^to the 
recommended schedule, except maintenance Lessor may waive In vmting. 

16. PERFORMANCE BOND: Lessee shaB not cotnmence any m^or constinctton 
upon the Leased Premises until performance bonds in the amount of the total estimated 
construction cost of the proposed Improvements have been secured and sutoitted to 
Lessor. In lieu of said performance bonds, the Executive Director of Lessor may, in his solo • 
discretion, accept performance and labor and material bonds supplied by Lessee’s 
contractor or subcontractors, performance guarantees, or other satisfactory evidence that 
said construction wil be timely compl^d. Said bonds must be in a form acceptable to 
Lessor and have been Issued by a company qualified to do business hi the state of 

California. 

17. TAXES AND UTILITIES: This Lease may result in a taxable posses^ry Interest 
and be subject to the payment of property taxes. Lessee shall pay before debnquency an 
taxes and assessments of any kind assessed or levied upon Lessee or the Leased 
Premises by reason of: (i) thfe Lease; (il)any buitdings, machines, or other Improvernents of 
any nature whatsoever erected. Installed, or maintained by Lessee; or m the business or 
other activities of Lessee upon or in connection with the Leased Premises. Us^ also 
sbali pay any fees Imposed by law for licenses or permits for any tKisiness. or activities of 
Lessee upon the Leased Premises, or under this Lease, aiid shall pay before delinquency 
any and ail charges for utilities at or on the Leased Premises. 

18. CONFORMANCE WITH LAWS AND REGULATIONS: Lessee agrees that, In all 
activities on or in connection with the Leased Premises, and In ati uses thereof, Including 
the making of any alterations, changes, InstaBatlons. or other Improvements, it will abide by 
and conform to all laws and regulations. Said laws and regulations shall include, but are not 
limited to ttiose prescribed by the San Diego Unified Port District Act; any ordinances of the 
city In which the Leased Premises are located, including the Building Code thereof and any 
ordinances and general rules of Lessor, including tarilfe and any applicate laws of the state 
of CaHfornIa and federal government, as any of the same now exist or may hereafter be 
adopted or amended. In particular'and without lirrtitation. Lessee shaB have the sole and 
exclusive obligation and responsibility to comply with tiie requirements ofi (i) Artide 10 of 
Lessor Code entitled "Stormwater Management and Discharge Control,’ and (B) the 
Americans With Dbabiilties Act of 1990, including but not limits to regulations promulgated 
thereunder, and Lessor shall have no such obilgations or responsibilities as to tiie Uased 

Prwwses. 

19 EQUAL EMPLOYMENT OPPORTUNITY AND NONDISCRIMINATION: Lessee 
shall comply with Title Vll of the Civil Rights Act of 1964, as amended; the Ctvfl Rights Act 
of 1991; the California Constitution; the Callfomia Fair Employment and Housing Act; the 
Amencans with Disabilities Act of 1990; and any other applicable' federal, state, or local 
laws .and regulations now existing or hereinafter enacted, requiring equal employment 
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opportuntties of pfoWblting ^SI’n^tanarL&il'. 

regulaUons pnohMno veteran status medical' conditkin,iriafital status, age, 

dtoca^ of any such rasponsIMIty between Lessor and Lessee. 

Annually. Lessee 

^rTn^f^arU'^top,^ 

such pragress reP®'*'«* ail of Its l^nls relevant to compSance 

Bhall make available for Inspe^on . ^-ulred to file the Program and- 

this Paragraph. Provided, 3 Sng on the Leased Premises 

Statement when the average sUMkHraae»» •“ = •^0™"'^ 

For the purposes and 

Lessee should the sublessee become the prlmeoperatoroTine le 

Lessee's comp.ancewl.b»^ra^.^H^^ 

» rnS heraln. and as othenetse pmvld«. by law. 

ao. PAKrtALINVAUrnTY: le^^ 

"raSde^rd* rT-LlTi^S h, M torce ivt aflecL and sha. h. no way 

be affectedv impaired, or invalidated thereby. 

aii. hold HAR«1£*8: Lessee she, 

Indemnify, and hold harmtesB^8orwdlte^^,^eW^^ cHiectlves. co^: kickiding 
Hability, claims, judgments. or indirectty out of fhe obligaHons, 

ceasonable rT.^pancy. PO«esston ^ 

undertaken In connection with ^ the sole 

operation of the Leased ifte ^ Intent of this Paragraph that Ussee 

negligence or willful misconduct of ^ Lessee or Lessor, Including duties 

Indemnify and hold J*n third parties except for those arising out of 

that may be legally shall apply tor 
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.rtsing out 0 . Losseo-O use. cc^paooy. possessloj^opeutten of «.e Leased P^mtees, or 

aitsiw tom any defect In any part of S» Leased Piemlsas. 

22. SUCCESSORS IN INTEREST^ to°Sid ^ h^su^sots, 

and severally liable hereunder. 

23. easements: Thfe Lease 

easemenis and tl8Ms^f-«»y fwhatsoever SaW lease and jianted rights 
acmes the leased Premises for 7 gas. electricity, water, sewer. 

Shall be sul^to future easement^ ligh ^ other Lessor or public 

drainage, telephone, telegraph, time to time to be in the best interests of tire 

fecilities as Lessor may -1^7“ agrees to make an effort to 

devetopmant of the lands i“7lBi^l n-"^i^ puMa fdPW®*' ” “ 

locate future easements and business. Further. Lessee ehaH 

produce a minimum amount ef rnterfe ren oe wm ^^^caBon for any such future 
not be entitled to any monetary payment or other ramonerauo 

easements and r^hts-of-way- 

24. TfTLEOPLE^J^^»«^*;:tXrrdr^^ 

;;;i^oro. »^^Th's^»“ ^ •» 

Act 

minimum, provide the following. 

(a) 


(1) 


■OCCURRENCE- form CommarNal G«"eret L laMthr .mrredng^^^ 
Leased Ptemleea. operahons. “ .^I^n^nfaio Million Dpllats 

($2,000,000) per location aggregate limit Is provided sepa oy 
endorsement 

« alcoholto beveregee ere ^ ‘j^toT'TSS 
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( 2 ) 


served or sold on the Leased Piemises, the proof of insurarwe shall so 
state. 

Fire and Extended Coverage. Including water 
cleanup provisions. In an amount iwt 
full replacement value of all. improvements located ^ 

PremlL. The fire and extended coverage policies shay be 
with a Loss Payee endorsement in fevor of Lessor, tt Is ^9^ 
any Insurance ^r^eds In excess of Twenty-Rve Tiwusa^ D^are 
($25,000) resulting from a loss under said pofides 
Utly to Lessor and Lessee to ensure that ®®Wipro^8 vrill 
reinvested in rebuilding and/or repairing the damaged 
Leased Premises and any damaged or destroyed imprwemente 

located thereon. Provided, however. »^ 
mortgage or deed of trust encumbering the leasehold ther^ aN fire ai^ 

extSd coverage poUcies shall be made payaWe ^ 

mortgagee or beneficiary and Lessee, to ensure thrt any 
shall be held by sakJ mortgagee or beneficiary for the following 

purposes: 

(n As a trust fund to pay for the reconstniction. repair or 
' replacement of the damaged or destroyed (mprovemente, in 

kind and scope, in progress p^nts ®® 
performed. Any fonds remaining after completion of «id 
Shan be retained by said mortgagee or beneficiary and app^ 
to reduce any debt secured by such mortgage or de^ of tru^ 
Furthermore, any funds remaining after fuB payment of saw 
debt shaH be paid to Lessee; or 

In the event that this Lease Is terminated vdth consert of bofo 
Lessor and said mortgagee or beneficiary, and the 

improvements are not reconstructed, ’mH 

Insurance proceeds shall be retained, without liability, by saW 
nKirtgagce or benefidary to the extwt 
cBschai^e the debt scouted by said mortgage or 
Furthermore, said mortgagee or beneficiary shall hold 
balance thereof to restore the Leased Premises to a 
clean condition. Any remaining funds shall lastly be paid to 
Lessor and Lessee, as thehr interests may appear. 

(3) In the event undenjtonnd etornge tente are lo^ « ^e 
^ ^ Pramteas Lessee Is required to comply with Code of Federal 

^guletio;is. nile 40, Chapter I, Subchapter H " 

Chapter 18 of Califomla Code of Regulations, collectively, herein UST 


m 
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Law.” At the time Lea^e le requited to, 

MqT Law rcaulrtnfl financial assurance mechanisms, Lesj^ snau 
S a pethlied cop, of Bs 

ResDonsibllfty If Lessee's program for financial responsi* 

ST Se Lessee's ponies) shall 
amployees, and aae^ as addi^eUesut^and^^^r^^s « 
Subparagraph (b), below, sh^all immediately provide 

Respons^dity. 

General Requiremfente 


( 1 ) 


(2) 


( 3 ) 


All required Insurance shall be m force the *5,3 

Lea^ and shall be malntakred continuously in ftjw 
SifofeLease. In addition, the cost of ^l roqu^ 

be borne by Lessee. During the entire term of *l»l» 

StajTprovkte Lessor with Certificates, In a form 
evklBwInQ the existence of the necessary ‘nsuraixte p^low an 
oriflinal endorsements effecting coverage required by this • 

ttS Certificates and endorsements for each Insurance policy are to 

tBhatf. Notwithstanding the foregoing. Leraor i 

require oomplete, certHiad copiea ofa« required polloiea at any tima. 

Ail liability Insurance policies shall name, or be ™™ 

lis^Sl Its ofiicere, ereploifees, and aganta 

anH Ditjted Lessor and Hb officers, employees, and agents a^lnst any 

toal^MeiendlngolalrnB. * 

Minty coverage. All Insurance policies shall be entoeedtoS^ 

not be suspended, voided. <»»»»«':'>; 

thlrtv f30t days' prior written notice by certified maH. . 

ahal mdUed to slate that Lessee's 1"“"™"“^ 
excess or contributory to any I"™™* ^ to 

Lessor. Further, a« Insurance companies must be satisfactory o 

Lessor. 

redwMW eliminate such deductibles or self-lnsur^ Sn 

respite the Lessor and its officers, employees, and agents, or, (li) 
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(Hocure a Iwnd guaranteeing payment of lossea and related 
Investigations, dakn administration, and defense expenses. 

(4) Lessor shall retain the right at any time to review the coverage, form, 
and amount of insurance required herein. If. In the opinion of Lessor, 
the insurance provisions in this Lease do provide adequate 
protection for Lessor and/or members of the puMc using the Leased 
Premises or using services connected with Less^'s use or occupancy 
of the Leased PtCTiises, Lessor may require lessee to ob^ 
Insurance sufficient In coverage, form, and amount to 
adequate protection. Lessor's requirements shall be reasonable, but 
shall be designed to ensure, protection from and against the kind and 
extent of risks that ©cist at the time a change in insurance Is required. 

(5) • Lessor shall notify Lessee In writing of changes In the bisuraraa 

requirements. With respect to changes in Insurence requir^nts that 
are available from Lessee's then-existing Insuraice carrier, Lessee 
shall deposit Certificates evidencing acceptable Insurance poMes with 
Lessor Incorporating such change within sixty (60) days of ^ 
such notice. With respect to changes in Insurance requirements that 
ate not available from Leasee's then- existing Insurance carrier, 
Lessee shall dejxrsit Certificates evidencing acceptable insurance 
policies with Lessor. Incorporating such changes, within one hun^ 
twen^ (120) days of receipt of such notice. In the event Lessee fails 
to deposit insurance Certificates as required herein, this Lease sl^ 
be to default without further notice to Lessee, and Lessor shall be 
entitled to exercise all legal remedies. 

(6) If Lessee fails or refuses to maintain Insurance as required in this 
Lease or fails to provide proof of Insurance, Lessor has the right to 
declare this Lease in defauH wilhout further notice to Lessee, and 
Lessor shall be entitled to exercise aH l^al ronredles 

(7) The procuring of such required policies of Insurance shaH 
construed to limit Lessee's Babillty hereunder, nor to fulfill the 
Indemnification provisions and requirements of this 
Notwithstanding said policies of Insurance, Lessee shall be obllgat^ 
for the full and total amount of any damage, injury, or loss caused by 
negligence or neglect connected urfto this Lease, or with.the use or 
occupancy of the Leased Premfees. 

(B) Lessee agrees not to use the Leased Premises In any manner, even if 
use Is for purposes stated herein, that will result In the cancellation of 
any Insurance Lessor may have on the Leased Premises or on 
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* «r that wiriii causd cancellation of any other 
adjacent premise, or or adjoining premises. 

Insurance coverage (Or the Premises or permtt 

lessee (uKher agrees nrt to lorap by any «re or 

to be kept used, or sold Iteraon, a^ng 

otherinauianoe policy oouerin^eU J ^ raquiremenis (Or 

Its sole expense, compN »f> a« re^^ 
maintaining lire and other insurance coverag 

Premises. 

n POUCY OF l£880R- it is Usso^s policy that P^«Nl wage rates shah be paid 
n'persons empioyed on the tends wBtln lessor's junsdiclion. 

y. warranties^uarar^^ha^;^^^ 
luarantee. covenant Including but portion of the leased Premises, 

Lennen. of any ^ure 770 ^ may afiect the le^ 

ncluding the physical condilw ° ba^tesDonsIbte for any loss, damage, and/or 

Ithprovements be: (I) damaged ihr Muiuoancv or use by a public entity vrtlh the 

other cause; or 00 declared irnsafc or (90) days 

appropriate authonty. (I) completion the repair, replacement, or 

of such event, commence and ^ occupancy and use of the 

reconatruoOon of fhe ^JETreptecemenl or reconstruction of 

leased Premises fOr the uses '»'>'‘J®f'J^’^,j,JJiccordlng to Plans approved by 
such htprovomonte shall be acoorep»»^j;°^, obligated to repair, reoonstniot or reptew 

provisions of Paragraph Nos. 6 and 25 herein. 

tin even, dosortoed herein shs« ratovo tessoe rd h. oh«.a«». to pay a. rent end otoor 

amounts otherwise due hereunder. 

gg QUTCi^MOPtESSEesmEreSTUroN^^^ 

this Lease for any reason, SlSI^SJ^l^Lessor within thirty (30) dayre 

Lessee, Lessee shall sufficient deed whereby all lessees 

ilrUsed pr*^ la <l*<akned to t««n. Should Lesseetel 
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or reftse to delverthe requited deS^'d^^W notice 

S'SSjHss-'rr"''-''""-" 

Ptemlees to Lessor in “ LeosedPteirtsos wore lepalisd, rebuilt, 

Commencement Date ,ot this tense, 0^ teeulred by the provisions of this lease, 

altered, or added t^ 9 t^in. if Lessee hte to 

^aiv wear and tear excepted, and orthe earlier termination or 

CXthe Leased Premise, at ^^ratoo^tt^sej^^ ^ 

cancellation thereof, '2?^ toturwrier, Muding, without Ihnitotion, any 

Si:^*-"bri''onUsseeefa.nre 

1 . 


- 

31. WAhtEfb Shou«e«.er^cr-^a^^,^in^X^^^^^^ 

Lease covenant, condition, or or any other Lease covenant, 

a waiver of any subsequent or ^ erther party to require or ewct the 

condition, or agreemerit ^vSI any^f the Lease covenants, rondillons, w 

other’s full and complete ^ i- gnv manner changing the terms, w 

agreements shall not be, tn^viZ treof, in addttlon, L^s 

33. HOUtOVB.Th.L«^-^^jr^^^ 

„Lasse,,vd«.Lesso..cone»^.-^J^--^^ 

expiration or termination, such ‘ party to the other. In addition, aft 

thirty (30) days notice furnished at any ® ^ gppjy to the month-to-monlh 

piwistons of this Lease, except those ® wj by this Lease. Provided, however 

tenancy.andLessw®’^'!T^X‘' lLwTIS tepdd^«y o" " 

of any such holdover period. 

scope of any provision thereof. 
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34. entire UNDERSTANDING: t 

agreement of the parlies, '•essee ackn^l^ resoect to the Leased Premises, and 
understanding or agreement J®*''!!®®’'’ ® K discussions obligations, and rights of the 
that this Lease supersedes o^ Lease shall be 

parties hereto. No waiver, authorized representatives of the parties 

valid unless it is expressly in ^ adcnowledaes that no other party, agent or 

hereto. Each of the pa^s to tors waiver, or 

^representation wa^or warranty, or In reUance upon any 
bSfef as to any fact not expressly recited in this Lease. 

36. .NOTICES: All notioM ^^ 

upon Lessor or lessee to recehre such notics, or (B) 

such ^er ackliesB deslgnoted in vwitins by Ihe respectire party. 


IpLWSM 
Executive Director 
San Diego Unified Port District 
Post Office Box 12048B 
San Diego, CA 92112-0488 


To Lessee 
Raymond Carpenter 
2145 East Belt Stroet 
San Diego, CA 92113 

•AND- • ^ 

San Diego California Properties, LLC 

cfo Arthur Engei 
1311 First Street 
Coronado, CA 92118 


Should any cons^* 
respective party. 
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«„ice W1« be considemd and Ceding on «,e pad, sen-ed fed,.teh. W -»u» 

aftor deposit in the U.S. MaB. 

37 removal OF MATERIALS: 

temdnaaon as heieli. and sahrage Hems, beialnaflar 

limitation aU ahlps, vessels, b aiges . hulb^^p„^, so as to leave the same In as 
Tdatedals,- from the Leas^ and „ reasonable wear and tear, 

good condition as when first all Matertab within sbW (M) days. Lessor 

^aed. however, that iflassee fete to ^eWMffl 

may mmove. sell, or destroy said „ Oestmotlon; or. at the 

agrees to Pay Lesaw the lemonrtle^^e jestmyed by Lessee shall become 

poring any period of time “ ^'^*42 Slo^ Sl'^tae to W the 

K^"aSo'^-vSh thrL^t, wbfiA sea rentshafi be prorated darly. 

38. WASTE/NUISANCE: Lessee shall not use tho Leased Premises in a mann 

, consUtutes waste or nuisance. 

^er 

tense requires. 

« APPUCABULAWlTbeLea^wlfi^fiOV^nedbyandrtonstru*^ 

acconiance with the laws of the State of Calrfdmia. 


42. 


HAZAFU>0U8 MATERIALS: 


(a) 


j Mo*£iriar The tenn “Hazardous Materlar shall 
Definition of “Hazardoim dangerous, or toxic chemical, 

tnean any poUutent, ’ ,, ^ netroteum products, which now or hi 

material, or substance. Inking oH and peh^pm 1 ^, 

the future may be within the that Is or has 

law, stetes the State of California, or any local 

^ZoX'Si^b^vingiuHwltoten-rrtertltoLeo^ 
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Lessee Use of wWch include any hazaidous 

Hazardous Material, or aeneraled, brought onto, used, stored, 

substance as a o^outthe Leased Premises by Lessee 

emitted, released or disposed sublessees, or invitees unless 

or Its agerrts. employees, writing by'Ussor after 

expressly approved, (“MSDS^ or other 

submittal by Les^e of ^ matenals 

Information requested by Lessw. Lvn^ ^ ^ construction of 

and suppBes customarily food Mfvlce and janitorial supplies 

improvements and „hlch contain chemicals ca^^ 

customarily used in places of bus^ mauirement Lessee shall use, 

as Hazardous Material dK Materials In strict compliance with 

store, and dispose of all ^h , and other requirements hi 

all applicable stal^, to public health and safety and 

times with all Environmental Laws. ■ . 

NotkaofReUreseorlnv^^^W ^ 

any extensions), Lewee l» ^ ^ ^jjQut the Leased 

rel^ of any Hazardous or claim (collectively 

Premfeesj or O') inquiry, regarding the presence 

"Inquiry^ by any tram ot about the Leased Premises, 

of any Hazardous Material ^the release or Inquiry wtthin five (5) 

L^ee shall give l^orwntt^ im^o^re^^^ ^ 

days after Lessee ^ to Lessor copies of. any 

s 0. - 

Lessee that concern the release or Inquiry. 

* I If Lessee has In the past or continues to uw, 

> Lessor Right to 

dispose, generate, or store nazaiuu discretion, may at 

L^or or Hs designated representa . obligated to, enter upon 

any time during the term (ogpections tests or measuremente 

the Leased Premises ^ ^ if of Hazardous Materials 

Lessor deems necessary to a^nimum of tvrerrtyfour (24) 

has occurred. Lessor shaH fiimteh insuecKons or teste, unless. In 

hours* notice in vwtting prior to c^d 3 otherwise. Such teste shall be 

Lessor's sole judgment, ^1”=^ atomot to minimize any Inconvenience and 
conducted In a ^ ^ la practicable. If such teste Indicate a 

dlsrupSon to L®®®®®®,Vn L^wr at Lessor's sole discretion, may 
release of Hazaidous time during the term of 



quafifiod party or parties on the Leased Premises. If Lessor has r^son to 
believe any Hazardous Materiais originated horn a release on the Leased 
Premia have contaminated any area outside the Leased Premises, 
includirig but not limited to surface and groundwater, then Lessor, at Lessor's 
sole discretion, may require Lessee, at Lessee's sole expense and at any 
time during the term of thte Lease, to have tests for such Hazardous Materials 
conducted by a qualified party or parties on said area outside the Leased 
Premses. Lessor’s,feilure to inspect, test (»' take other actions pursuant to 
this Paragrai^ 42(d) regarding the Leased Premises, shall In no way relieve 
Lessee of any responsibility for a release of a Hazardous Material. 

(e) Ctean-up OblioatHHis . (f the presence of any Hazardous Material txeught 
onto the Leased Premises by Lessee or Lessee's employees, agents, 
sublessees, contractors, or invitees, or generated by same during the term of 
this Lease results in contamination of tiie Leased Premises, adjacent 
properties or the San Diego Bay, Lessee shall pron^itly take all necessary 
actions, at Lessee's sole expense, to remove or remediate such Hazardous 
Materials. Lessee shall provide notice to Lessor prior to performing any 
removal or remedbi action. Lessee shall not propose nor agree to any 
covenant of use restriction as part of any removal or remediation required as 
a result of this Paragraph 42(e). To the extent lessor incurs any costs or 
expenses In performing Lessee's obligation to dean-up contamination 
resulting from Lessee's operations or use of the Leased Premise, L^see 
shall promptly reimburse Lessor for aH costs and expenses incurred within 
thirfy (30) days. Any amounts not so reimbursed within thirty (30) days after 
Lessee's receipt of an itanized statement therefore shall be^ Interest at the 
Prime Rate plus Five Percent (5%) frer annum compounded monthly. This 
provision does not limit the lnd<»nnl^tion obligation set fortii in Paragraph 
42(f). The otyigations set forth In this Paragrafrfi 42(e) shall survive any 
expiration or other termination of this Lease. ■ 

(I) Ciean-up Extending Beyond Lease Term. Should any clean-up of 
Hazardous Materials fpr which Lessee is responsible not be completed 
prior to the expiration or sooner termteatlon of the Lease, kiduding any 
extensions thereof, then: (A) Lessee shall deposit Into an escrow 
account an amount of money equal to the batemoe of the estimated 
. costs of the dean-up, together with Instructions for the disbursement 
of such amount In payment of-the costs of any remaining dean-up as it 
Is completed, and (8) ? the nature of the contamination or dean-up 
reqdred of Lessee is of such a nature as to make the Leased 
untenable or unteaseable, then Lessee sheV be liable to Lessor as a 
holdover lessee until the ciean-up has been sufficiently completed to 
make the Leased Premises suitable for lease to third parties. The 
estimated cost of.the dean-up shall requke approval of the Lessor.' 
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(li) Financial Security. If Lessor determines, in its reasonable discretion, 
that Lessee do^ not have insurance or other financial resources 
sufficient to enable Lessee to fulfill its obligations under this Paragraph 
42 (e), whether or not accrued, liquidated, conditional, or contingent, 
then Lessee shai, at the request of Lessor, procure and thereafter 
maintain in full force and effect such environmental hnpalrment (lability 
and/or poHufton liability insurance policies and endorsements, or shall 
otherwise provide such coHateral or sacurlty reasonably acceptable to 
Lessor as Is appropriate to assure that Lessee will be able to perform 
fts duties and obligatkms hereunder. 

(t) Indemnification. Lessee shall, at Lessee’s sole expense and with counsel 
reasonably acceptable to Lessor, indemnliy, defend, and hold harmless 
Lessor and Lessor's directors, officers, employees, partners, affifates, 
agents, successors, and assigns with resp^ to all losses, incfedlng 
reasonable attorneys' and envirotimental consultants’ fees, suislng out of or 
resulting from Hazardous Material contamination In, on, under or about the 
Leased Premises, (with the sole exceptions set forth in Psyragraph 44 [b] and 
(c] herein) or the violatton of any Environmental Law, by Lessee or Lessee's 
agents, assignees, sublessees, contractors, or invite. This Indemniflcafton 
applies whether or not the concentrations of any such Hazardous Material Is 
material, the concentrations exceed state or federal maximum contan^ant or 
action levels, or any government agency has issued a cleanup or other order. 
This Indemnification shall survive the e)q)iration or temilnalfon of this L^ase. 
This Indemnification Includes, but is not necessarily Hmited to: 

(0 Losses attrfeutabfe to diminution In the value of ftie Leased Premises; 

(11) ’ Loss or restriction of use of rentable 8pace(8) In the Leased Premises; 

(hI) Adverse effect on the marketing of any spEUto(3) in toe Leased 
Premises; 

Ov) All other liabilities, obligations, penalties, fines, claims, actions 
(including remedial or entorcement actions of any kind and 
ackninntrattve or Judicial proceedings, orders, or judgments), damages 
(tocludlng consequential and punitive damages), and costs (Including 
attorney, consultant, and expert fees and expenses) reciting from the 
release or violation; and, 

(v) All costs (Including reasmtabfe attorneys’ fees, consulting fees and 
subcontracted costs) incurred by Lessor in undertaking any 
assessment or 'remediation of toe Leased Premises that might not 
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have been fully resolved by Lessee by the time this Lease terminates 
or expires. 

Lessor shall have a direct right of action against Lessee even ff no third par^ 
has asserted a.claim. Furthermore, Lessor shaH have the right to assign sakf 
Indemnity. The obligations setfortii in this Paragraph 42® shall survive any 
expiration or other termination of teis Lease. 

(g) Jei^ln^tion of Lease . Upon the exphatlon w earfier termination of the term 
of the Lease, Lessee shall; (0 cause ail Hazardous Materials previously 
owned, stored, or used by Les^ to be removed from the Leased Premises 
and disposed of in accordance with all applicable, provisions of law; (H) 
remove any underground or aboveground storage tanks or other oOTtainers 
installed or used by Lessee, or Its predecessors, to store any htezardous 
Material on the Leased PrerhiseB, and repair any damage Id the Leased 
Premises caused by such removal; (ill) cause any son or other portion of the 
Leased Premises which has become contaminated by any Hazardous 
Material stored or used by Lessee, or its predecessors, to be 
decontaminated, detoxified, or otherwise cleaned-up In accordance with the 
applicable requirmnente of any relevant government authorities; and (Iv) 
surrender possession of the Leased Premtees to Lessor free of contamlnatten 
attributable to Hazardous Materials generated or used by Lessee or strxed or 
disposed of by any party other than L^sor In or on toe Leased Premises 
during the term of this Lease. 

43. STORAGE TANKS: 

(a) Underground Store^e Tanks. No underground storage tanks CUSTs”) shall 
be permitted to be installed on the Leased Premises during the term of this 
Lease without the prior written consent of the Lessor’s Executive Director In 
hte or her sole and absolute discretfon. In toe event Lessee obtains such 
approval to. install a UST on the Leased Premtees, Lessee shati be 
resiKtnsIbte for complying with all lav» and regulations peiteining to such 
UST, kteludlng tank monitoring of such UST as required by the County of 
San Diego Hazardous Matertel Management Division (HMMD) or any other 
responsible agmcy. Lessee further agrees to teire respon^bility tor reporting 
unauthorized releases from USTS to HMMD and the Lessor within twenty- 
four (24) hours of such unauthorized release. Lessee vriil be responsibie for 
all fees and costs related to the unauthorized release of any Hazardous 
Material including, but not limited to: fnvest^ative, surface and groundwater 
clean-up, and expert and agency fees. Lessee shall maintain e^ridence of 
financial respbnsibnity for taking connectlw action and for compensating third 
parties for bodily tojury and/or property damage caused by a release from a 
UST. Lessee further agrees to be responsible for maintenance and repair of 
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the USTs; obtaining tank petnvfe; filing a business plan with HMMD or other 
responsible agency; and for pa^ng LiST fees, permit fees, and other 
regulatory agency fees relating to USTs. 

Lessee agrees to keep complete and accurate records on tiie Leased 
Premises for a period of not less than thlrty-ebc (36) months from the 
applicable events including, but not limited to, permit applications, monitoring, 
testing, equipment Installation, repairing and ctosure foe USTs, and any 
unauthori;^ releases of Hazardous Materials. Lessee also agrees to make 
• such records available for Lessor or responsible agency Inspection. Lessee 
further agrees to include a copy of Healfo and Safety Code, Cheerier 6.7, 
Section 25290, as part of any {^re^nent between Leasee and any operator 
of USTs. 

Furthermore. Lessee shaN be responsfole for compliance with aH other laws 
and regulations presently exlstmg, or hereinafter enacted, appHcable to USTs, 
including virilhout lirrntation any such lavirs and regulations which alter any of 
the above requirements. 

(b) Aboveground Storage Tanks. No aboveground storage tanks ("ASTs") shall 
be permitted to be installed on the Leased Premises during the term of this 
Lease without the prior written consent of foe Lessor's Executive Director in 
his Of her sole and absolute discretion. In foe event Lessee obtains such 
approval to install an AST, Lessee shall be responsible for compiling with 
laws and regulations pertaining to sudi AST. Lessee shall, in accordance 
with this Lease and applicabie laws and reQulation^ secure and pay for all 
necessary permits and approvals, prepare a spill prevention control counter 
measure plan and conduct periodic inspections to ensure compliance 
therewith, Including conformance with foe latest version of said applicable 
laws and regulations, in addition, Lessee shall maintain and repair said tanks 
to conform and comply with aS other applicable laws and regulations for 
ASTs, including without limitation all of foe requirements of Healfo & Safety 
Code, Chapter 6.67, Sections 25270 through 25270.13 as presently existing 
or as herelnafrer amended, foduding without limitation conducting daily visual 
Inspection of said tanks, allowing foe San Diego Regional Water Quality 
Control Board CSDRWQCB"), Lessor, and/or responsible agency, to condud 
periodic inspecQons. Lessee also shall comply with valid orders of the 
SDRWQCB, filing foe required storage tank statement and payment of the fee 
therefore, establishing and maintaining the required monitoring program and 
systems, reporting spifis as requked, and payment of lawfolty imposed 
penalties as provided therdn and as otherwise provided by law. llie Lessee 
shall be responsible for all costs assodated any unaufoorized release 
from ASTS, Including but not limited to. Investigative, surface and 
groundwater clean-up, and expert and agency fees. 
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44. 


environmental DISCLOSURES; 


Wairantles: Lessee tBpreaente and wamnb to Lassm lhal 

tes^sST Sen enseutoged and aBa«sd to conduct» 

each paioel of the Leased Ptemisea. and has not been denied aco^ ST 

area Srereof. Lessee has had a conplele iii)M and 

experts onto the Leased Premises and to conduct all teste Lssmo behevreto 

tenacessaiy to detemtlne the condition of the taasadPismlsM. 

charged with ful knowledge of Envbonmentel L^ and 
inv^atlon of the condition of toe Leased Premises and, to ^ 

haselectedtodoso, 

m»i^d to ilmBgo^ to Lessee's own aalislactlon. too omiiimniental 
mndition of fli6 soH suTfeoB water, groundwater, seditttents and etrucfeires on 

rTaSaJp^to U^spe^lUacf^^ 

any representation or waitantios of any. kind whatsoever, 

S!l T!r° ” to any malteis concerning the environmentel condiBon of toe 

Leased Premises or. Lessee tortoer spdc'ifkallyaoknowledgMthaU^iw to 

linSS^odlteg toe envlrortorernalccnd-dion ot tore ^ “ 
above and beyond that contained in the documet^ 
ruuhich documents shall not be construed as expressed or Implied warranti^ w 
J^Sentalions of any kind by Lessor) and IhaL < tesPte *iy _tod^ 

Winn ftf the Leased Premises. Lessee has dwsen instead to solely 
on existina data (both Rs own and that contained In public documents) to 
evaluate the environmental conditldn of the Leased Premises. 

/»,\ i.ecMh niftctofiure. Lessee acknowledges and agrees that the Leased 

operates twenty-four P4) hours per day snd 

X acknowledges and agrees that past uses mrte 

Premises Induded a ship repair facility, a manne service stabon, a i^nne 

contractor's yard and other uses which may have resulted In the 

disposal or retease of Hazardous Materials on. in,^ 

Premises Lessee furtoer acknowledges and accepts that toe Leased Pt«T»ses 

^hau^ greundwater inonitoring wefc required by toe RJWJC^ t^^ 

to W to oonBituous operato unU toek retnoyte te appraval by 

Xr govenmientel agency having jurisdiction. 1*=“ 

I^Snrent Order No. gW!1 dated May 24 ,1995 tagatow veto 
1 Addendum No. 2 dated Novemher 12,1997 and Addendum No. 3 <1^ 

ji^S, 2001 (collectlvaly "CACy): 00 Agie^ntSI^ 
beiween Lessor and the Redevelopment Agency for toe Crty San Dl^ 
Docunenl No. 41617; (B) Potenco Redavatcpment Act 
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Remediation Agrwrmnt between RWQCfi and Lessor bearmg Lessor 
DociHuent No. 41840; (tv) PTi Environmental Services CampteU Sh^rd 
Sediment Characterization, Volumes I arid li dated June 1991; (v) Ecosystems 
Management Associates, inc. Campbell Sh^ard NPDES Permit Marine 
Sediment Monitoring and Reporting Annual Report dated August 1999; (vi) Hart 
Crowser, Inc. Phase II Soils Characterization Report for Campbell Shipyard 
dated February 2001; (vH) Ktelnfelder, Inc.'Remedial Action Workplan for 
Campbell Shipyard dated December 6, 2000; (viii) Weston Remediation of 
Former Campbel Sh^^ard Closeout Report rtated June 2002; (ix) Ninyo & 
MooiB L&nited Historical Study San Diego Bay Waterfront dated April 20,2001; 
(x) Hart Crowser, Inc., Volwnes I and II, Final Phase II Sediment 
Characterization Report lor Campbell Shipysud dated May 25,2001; (xi) AMEC 
Fifth Avenue Landing Underground Storage Tank Investigation dated July 2, 
2001; (xB) URS Study of Seawall Evaluation at Campbeli Shipyard Site dated 
September 28,2001; (xili) AMEC Historical Review of Analytical Data Collected 
at Frfth Avenue Landing dated October 28,2001; (xlv) Ninyo & Moore Dissolved 
Metals Groundwater Analytical Results fw Vicinity of 8* Avenue dated February 
22, 2002; (xv) Blaylock Engineering Group Structural Insp^stlon of Camii^ll 
Shipyard Seawal dated July 16, 2002; (xw) Anchor Emrironmentei, LLC 
Campbell Shipyard Data Gap Sediment Field Sampling Report dated 
September 19. 2002; (xvii) Ninyo & Moore Groundwater Monitoring Report for 
Former Campbell Sh^pryard dated April 18, 2003; (xvBi) Anchor Envtrwirnentei, 
LLC Campbell Shipyard Sediment Cap-In-Place Alternative Analysis dated June 
2003; and Odx) Nir^o & Moore Llmlt^ Subsurface Assessment for Spinnaker 
Hotel Site dated July 31, 2003. Lessee further hereby acknowledges, as 
provided in Paragraph 49, tiiat the Leased Pmnlses and is being teased In an 
•AS-iS, WITH ALL FAULTS' condition. Notwithstanding the foregoing 
sentence, Lessee shal not be Befole for any damages, dalms, costs or 
expenses that arise solely as a rasutt of releasss from the fbnner operations of 
Campbeli Industries, General Petroleum Corporation of California and Mobil OH 
Corporation on tite Leased Promises CExistfaig Contaminants*), including 
wHhout Ihnltetlan, any farredtatkm ooste required to comply wlh foe GAO 
referenced above, ex^ those costs and esqrenses (Including attoritoys foes) 
that arise as a result of Lessee being named as a responsible parly or 
defendant based on aHegatlons regarding Lessee's own operations and as 
spedficaBy provided herein in subparagraphs (d), (e). and (f) below, With the 
sole exception sd forth in the preceding sentence, it is the partiro' Intent and 
Lessee understands and agrees that all other Hazardous Materials on the 
Leased Premises, if any, whdher existing prior to or subsequent to the 
Commencement Date shall be Lessee's sole responsibility. 

(c) Parcel No. 3: Lessee acknowledges and agrees that Parcel No. 3 is adjacent to 
and contiguous with property the past usra of which have included al of those 
past uses ktentlfied in Paragraph 44(b) above, any or all of which uses may 
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have resulted In a release of Hazardous Materiate on, in w about Parcel No. 3. 
To the best of Lessor’s knowledge, hcnwever, Lessor has not received any 
wrftten noti«» of any material proceedings, action, or <^r dafrn for BaWlity 
arising under any EnvironmenteJ Law from any person or governmental body 
regarding Parcel No. 3 of the Leased Premises with the exception of the 
California Regional Water Quafity Control Board CRegional BosatT) Clean-Up 
and Abatement Order No. 95-21, dated May 24.1995, and addendums ('CACr) 
issued to the former Campbell Industries. The CAO Included an analyas of the 
sediment data from Parcel No. 3. Lessor wHI itself, or through responsible 
parties, complete ttie remediatfon required for resdsslon of the CAO. 
Rescission of the CAO wll constitute acceptance by the Regional Board of the 
oonditkms of the Leased Premises, including Parcel Nol 3, that were evaluated 
in the CAO. The regulatory review process for the Parcel Na 3 sediment is 
summarized In a Septem'bor 23, 2003 Memorandum entitled “Fifth Avenue 
Landing Sedimenf authored by Paul Brown, Project Analyst m the Lessor's 
{Creation & Envlronmentel Sendees Department, addressed to Karen 
Wbyrnann, Assistant Director In the Lessor's fteal Estate Depaitnent, a copy of 
which b on file in Lessor's Real Estate Department The parties hereby agree 
that to toe extent a cle»iup may be required on aft c»r a portion trf Pared No. 3 
under the CAO to respond to ^sting Contemlnsmfe, Lessee shdl not be liable 
for the costs required to cont^ly vwto the CAO, as spedflcally set forth in 
Paragraph 44(b). Notwithstending the foregoing, it « the parties’ intent that 
Lessee shall be Rable, pursuant to the provbfons set forto h Paragraph 45 
herein, for toe presence or release of Hazardous Materiab in, on, under or 
about Parcel No. 3 as a result of Lessee’s construction on, or use, operptlon or 
occupancy of, the Leased Pren^s. 

(d) Remedial Investiaatfans a nd Remedial Wbrk. Aa the above-referen^ CAO 
. todicates, toe RWQCB has assumed toe role of lead agenqf for mifigatlon of 

releases of Exbting Contaminante. Lessor Intends to undertake and compbte 
all necessary investigattons of releases of Existing CrMitamfoants and 
associated remedial work, as ieqdred by RWQCB under toe CAO, suffletent to 
satisfy RWQCB that the goate and objectives of toe approved Remedtal Action 
Plan (“RAPO and CAO have been or can be accompHshed. Such remedtal 
wexk may be premised on a risk-trased corrective action e^proadi. Lessor may 
pursue cost recovery actions agatast those (terties responsible for releases of ■ 
Existing Contaminants and, any recovery is made, Lessor shall be entitled to 
retain all funds obtained though such actions and Lessee disclaims all rights, if 
any, to any such funds. Lessee herety grants to Lessor (and Lessor’s 
coniractors), the right to enter too Leased Premises to Investigate, test for and 
remove Existvig Contaminants at the Lessor's sob cost 

(e) Residual Imoaete . Lessee acknowledges and accepts that not all Hazardous 
Materials will necessarily be removed from the Leased Premises following 
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completion of activities desafted in the RAP and CAO, even after issuance of 
the dosure letter(a). Lessee understands that altiiough the LeMed Premises 
wBl be prepared to a condition in which impads have been mitigated to a level 
where toe Leased Premises meet toe requirements of the CAO, some 
Hazardous Materials (deluding Existing Contaminants) nw remain at the 
Leased Premises, at or below concentrations consistent with the regulatory 
guidelines in toe CAO (“Residue Impacts’). Lessee acknowledges and agrees 
that, should Lessee, rts successw or assigrte determine or desire to undertake 
constaiction or additional development activities at the Leased Ptemfees, ^ 
increased costs related to development by reason of such Hazardous Materials 
(including R^ldual IrrHrects) shall be borne by Lessee, its successors and 
assigns and Lessw will assane no responsibility therefore. 

(f) Waste Removal . Although Existing Contaminants on, in, under or about the 
Leased Premises have been, or will be, remediated by Lessor as requl^ by 
the CAO, Lessee hereby admowledges that subsequent excavation of sons 
from the Leased Premises, if appBcabte, could result In exportation of a 
regulated waste, requiring appropriate characterfeatlon, handling, transport 
and disposal (toge^r "R^ulated Waste Removaf)- Lessor takes no 
responsibility and assumes no liability whatsoever for Regulated Waste 
Removal. Accordingly, Lessee hereby waives any claim, or potential claim. 
It may have to recover costs or expenses arising out of or associated with 
Regulated Waste Removal and agrees to Indemnify, defend and hold 
harmless Lessor from and against any and all dpkns, liabilities, los^, 
danages, costs, and expoises arfeing from, out of, or in any way related to 
Regulated Waste Removal. 

(n) Worker Protection . Lessor accepte no Sablllty or responsibilily for ensuring 
that Lessee's workers, including wrtthoul llrrtftatlon those conducting testirrg, 
construction and maintenance activities, on the Leased Premises is 
satwfeotorily protected from Hazardous Materials Oncludlng Residua 
Impacts as d^ned above) as required In TRIe 29 of toe Code of Federal 
Regulations or sintilar State requirements. Lessee shall assess all hun»n 
health rIsIcB from vapor fransport or direct contact with Hazardous Materials 
and incorporate such engineering and instthJtlonal controls as may be 
required to suffictently protect human health of onsite workers and transient 
visitors. Lessee hereby waives any daim, or potential claim, it may have to 
recover any damages, losses, costs and mqsenses related to worker 
^eposure or alleged exposure to any onsite contamination and to Indemnifiri 
defend and hold hamjless Lessor from and against any and all such claims, 
liabilities, losses, damages, costs, and expenses. 

(h) Additional Lessee Dlsctosute .LBSsee further hereby acknowledges that 
additional environmental documantalion, studies arrd adhrfttes subsequent to 
tire environmental documentation, stodtes and activities listed herein are 
available for review at toe Office of toe District Cleifr upon request 
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45. “AS-IS” LEASE AND WAIVERS: Lessee’s execution of the Lease shall lully and 

finally constitute: 

■ (a) Lessee's Acknowledgment. Lessee’s acknovyledgment that Lessor has ghrai to 
Lessee sufficient opportunity to consider, Inspect and review, to Lessee's complete 
safisfection (1) any and all righte, appurtenances, entfflements, obBgations, and 
liabilities concerning the Leased Premises; (2) the physical condition of the Leas^ 
Pi^nises, induding, without Rmttation, the condition of the soils, suteoll media, 
sediments, surface waters and groundwaters at or under the Leased Premises; (3) 

■ the effect upon the Leased Premises of any and all applicable fedafal, state or local 
statutes, ordinances, codes, regulations, decrees, orders, laws or other 
governmental requirements (collectiwiy, "Applicable Laws"); (4) the development 
potential of the Leased Premises Including (without limitation on the preceding 
clause (3)) the effect of all Applicable Laws concerning land use, zoning, 
en\rtronmental quality and maintenance, endangered species, and traffic regulation; 

the financial prospects of the Leased Premises and local market conditions, (6) 
Lessee’s determination of the feasibility of Lessee's Intended use ai^ enjoyment of 
the Leased Premises ; and (7) all other farts, circumstances, and condlflons 
affecting, concerning or relating to the Leased Premises. The land use; the 
environmental, biological, physical and legal condition of the Leased Promises; the 
feaslbfflty of Lessee's Intended us© and enjoyment of the Leased Ptorrfises and such 
other farts, circumstances and conditions being collectively referred to herrtn as the 
"Condition of the Leased Premises"; andi without Bmltatkwr on any other pro\rislon of 
this Lease, Lessee expressly assumes tee risk that adverse coriditions affecting the 
Leased Promises have not been revealed by Lessee's Investigations. 

(b) Only Lessor's Express Written Agreements Binding. Lessee acknowledges and 
agrees teat no parson acting on behalf of Lessor is authwired to make, and that 
except as expressly set forth in this Lease, neither Lessor nor anyone acting for or 
on behalf of Lessor has made, any representation, warranty, statement, guarOTty or 
promise to Lessee, or to anyone adBng for or on behalf of Lessee, concerning the 
Condition of the Leased Premises or any other aspect of the Leased Premises. 
Lessee further. acknowledges and agrees that no representation, warranty, 
agreement, statement, guaranfy or promise, if any, made by any person acting on 
behalf of Lessor which Is not expressly set forth In this Lease will be valid or binding 
on Lessor. 

(c) As-ls Lease. Lessee farther acknowledges and agrees that Lessee's execution of 
this Lease shall constitute Lessee’s representation, warranty and agreement that the 
Condition of the Leased Premises has been Ind^ndently verified by Lessee to Its 
fall aatlsfarttan, and that, except to the extent of the express covenants, of Lessor set 
forth in this Lease, Lessee will be teasing the Leased Premises based solely upon 
and In reliance on its own Inspections, evaluations, analyses and conclusions, w 
those of Lessee's representatives; and that LESSEE IS LE/^ING THE LEASED 
PREMISES IN ITS "AS-IS, WITH ALL FAULTS” AND STATE OF REPAIR 
INCLUSIVE OF ALL FAULTS AND DEFECTS, WHETHER KNOWN OR 
UNKNOWN, AS MAY EXIST AS OF THE LESSEES EXECUTION OF THIS LEASE. 
Without limiting the scope or generality of the foregoing, Lessee expressly assumes 
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the risk that the Leased Pt^iaes do not or will not comply with any AppScable Laws 
now or hereafter in effect. 

(d) Waivers, Disclaimers and Indenuitty. 

(i) Waiver and Disclakner. Lessee hereby fully and forever waives, and Lessor 
hereby fully and forever disclaims, all warranties of whatev^ type or kind with 
respect to the Leased Premises, whether expressed, knplied or otherwise 
including, without limitation, those of fitness a particular purpose, tenant 
ability, habitability or use. 

(i) Lessor^ Materials. Lessee further acknowledges that any Information and 
reports fodudlng, writhout limitation, any engfoeerlng reports, archKecturai 
reports, feasibility reports, marketing r^rte, soils reports, environmenta! 
reports, analyses or data, or other similar reports, analyses, data or 
InWmation of whate\rer tyi^ or kind whidi Lessee has received or may 
hereafter receive from Lessor or Its agents or consultants have been 
furnished without virarranty of any kfod except as speclficaly set forth herdn 
.and on the express conditioii tiiat Lessee wil make Its own independfont 
verification of the accuracy, reliabirity and completeness of such infonnafion 
and that Lessee will not rely thereon. Accordingly, subject to terms of 
Paragraph 45(e} below, Lessee agrees that under tx) circumstances will it 
make any claim agafn^ bring any action, cause of action or proceeding 
against, or assert any Kabliity upon. Lessor or any of the perscms or entitles 
who prepared or furnished any of the above informatiw or materials as a 
result of the inaccuracyi unreliability or Incompleteness of, or any detect or 
mistake in, any such information or materials and Lessee iHxeby folly and 
forever releases, acquits and dischcuges Lesso* and each person furnishing 
such Information or materials of and from, any such claims, actions, causes of 
action, proceedings or liabilfty, whether known or unknown. 

(e) Release and Waiver. 

(I) Release. Except to the extent of Claims (as defined below} against Lessor 
arfofog from any breach by Lessor of its anrenants and obligations expressly 
provkled in this Lease, Lessee, on behalf of Lessee, fts successors and 
assigns, hereby fully and forever releases, acquits and disdiarg^ Lessor of 
and from, and hereby folly forever wives: 

. Any and all claims, actions, causes of action, suits, proceedings, demands, 
r^hts, damages,, costs, expenses, losses, juc^ments, provisional relief, fines, 
penalties, and deluding, without llmitatfon, any and all dalms for 
compensatfon, reimbursement, or contribution whatsoever (individually and 
collectively, "Claims'^, v^ether know or unknwn, direct or indirect, 
frxeseeable or unforeseeable, absolute or contingent, tiiat Lessee or any of 
Lessee's successors or assigns now has or may have or which may arise or 
be asserted In the future arising out of, dkectiy or Indirectly, or in any way 
connected with: (A) any act or omission of Lessor (or any person acting for or 
cm behalf of Lessor or for whose conduct Lessor may be tiable), whether or 
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hot such act be the passive or sole negligence of Lessor, in connecton wlj 
prior ownership, maintenance, operation or use of the Leased 
any condition of envlroriraental contamination or pollution at the L^sed 
Premises {including'; without limitation, the contamination or pollution of any 
soils, sediments, subsoil media, surface waters at the 

Leas^ Premises); (C) to the extent not already included in (B), above, the 
prior, present or future existence, release or dischaige, or thre^i^ 

S any Hazardous Materials at the Leased Premises, (including, witeout 
limitation, the release or discharge, or threatened release, of any Haz^ous 
Matoriais into the air et the Leased Premises “"y 

suitece waters or groundwaters at the Leased PtemisOT): (D) tee violation of, 
or noncompllance wth, any Environmental Law or other 
or hereafter In effect, however and whenever occurring: (E) the condraon of 
the soa at tee Leased Premises; (F) the condition of any 
located on tee Leesed Premises induding, wlteout limitation, tee struc tur al 
integrity and seismic compliance of such improvements; (G) maiteie 
whidr would be shown on an accurate ALTA land survey of the Leased 
Premises (including, without [Imitation, all existit^ 
encroachments. If any); (H) an Applicable Uws now or tereafter m e^-(I) 
matters which would be apparent frorn a visual Inspection of the Leased 
Promises, or (J) to-the extent not already covered by any of tha foregoing 
clauses (A) through (I), above, the use, maintenance, ^velopment. 
construction, ownership or operation of the Leawd Premises by Lessor or 
any predece 38 or( 8 )-ln“interest in the Leased Premtises of Lessor, 

Waiver of Civil Code Section 1542. With respect to all releases made by 
Lessee under or pursuant to this Paragraph 45, Lessee hereby ’^'ves the 
application and benefits of CaBfbmia Civil Code § 1M2 and herel^yen^ 
that it has read and understands the foilowteg provision of California Civil 

Code § 1542: 

"A genera! release does not extend to dams which the creditor does not know 
or suspect to exist In his or her favor at tee time <rf executing tee release. 
wWdi If known by him or her must have materially affected hb or her 
setttement with the debtor." 


Lessee 




}. JOIKT AND SEVERAL LIABILITY: If Lessee, as a party to teb Lease, is a 
irtnershlp; joint venture; or is compriswi of more than one party or entity, or a combbiatiOT 
ereof; the obligations Imposed on Lessee under teb Lease shall be joint and several, and 
jch general partner, joint venture, party or entity of Lessee shall be Jointly and wverally 
tele for said dsligations. Furthermore, nothing herein shell be dromed or construed as 
oating a partnership or Joint venture between Lessor and Lessee, or between Lessor and 
ny other entity or party, or cause Lessor to be responsible m any way for the debte or 
dlgattons of Lessee, or any otiwr party or entity. 
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47 SECURriY DEPOSIT; A security deposit in the sum of Twenty Hght THous^ Fwe 
Hundred Dollars ($28,500) shall be provided Lessor by Lessee, on or before the 
Commencement Date of this Lease, The security deposit shall be held by Lessor and used 

for the purpose of remedying Lessee's defaults under this Lease. 

> 

Except as provided below, the security deposit shall be In the form oUn 

By Letter of Credit drawn on a bank having a branch located in San Diego County or having 

a Mood/s Long Term Letter of Credit rating of single A or higher and a 

Deposit rating of single A or higher. The princlpai sum shall be 

Ea^Letter of Credit provided during the term of this Lease shall be vahd for a inlnlmum ^ 

twelve (12) months from date of Issuance. Provided, however, when the remaining tenn of 

this tease Is one (1) year or less, the Letter of Credit shall be 

(3) months beyond the Termination Date of this Lease. If a L^er /S 

the entire remaining term of this Lease plus three (3) months beyorid. then ^ Letter of 
Credit shall be extended or renewed at least ninety (90) days prior to Its exprratlon. 

All or any portfon of the principal sum W the Letter of Credit 
uncondltionaliy to Lessor for the purposes and uses pro^ 

form and provisions of the Utter of Credit shall be acceptable to «« ^ 

Lessor, in his sole discretion, and if not so acceptable, may be 
Credit and Drawing Certificate shall not be acceptable if it requires L^or to send 
notice of default or request or demand payment from Lessee after default, prior to Ussor 
drawing on any funds under tire Utter of Credit. 

Notwithstanding the above. If said security deposit or the cumulative 
deposits required by Lessor under this Lease and other leases, pcn™*» as^eme^ 
behween Lessor and Ussee does not exceed Twenty-Five Thousand Dollars ($25,000). 
Lessee may elect to provide said security deposit In the form of cash. 

The amount of the security deposit may be adjusted from time to time at the discretion 
the Executive Director of Lessor. Following any such adjustment,^ toe amount ^ tte 
security deposit may not exceed the greater of: 0) three (3) months t^ 

annua! average of three (3) months' percentage rent If this Le^ 
rent In the event the amount of the security deposit ts increased, Lessee shall submit the 
addiional security deposttvdthin thirty (30) days of notificatjon of the Increase. 

Lessee shaU maintain the required security deposit continuously Si 

Failure to do so shall be deemed a default and shall be grounds for immediate temimation 

of this Lease In accordance with Paragraph 10 herein. 

The security deposit or the remaining portion thereof, shaH be rebated, relied, assign^, 
surrendered. orTndorsed to Lessee or order, as applicable, upon expiration or earifer 

termination of this Lease. 
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48 DISPUTE RESOLUTION: Except for (i) a dispute or dlsagreennerrt as to the Mount 
of rent that Lessee Is to pay Lessor or (ii) a default In the payment of rert, all 

or disagreements between or among the parties arising out of or relating to 

conditions. Interpretation, performance, default or any otter 

parties shaH first attempt to resolve the dispute mformally. In tte event ^ 

resolved Informally, prior to and as a precondition to the In^on of ^ 

proceeding, the parties shall refer the dispute to mediation before ® 

judge mutually selected by the parties. The dispute shajl be reedlajed foroi^h 

ncmblndirjg feint conferences or separate caucuses \with an Impartial third j^rty m^fator 

who will seek to guide the parties to a consensu^ resolution of the dispute, pie medisj^ 

proceeding shall be conducted within thirty (30) days (or any rnutually 

after referral, and shall continue until any party Involved concludes, in good faith, fam foere 

is no reasonable posslblfity of resolving the dispute without resort to a l^ai w 

proceeding. All costs of the mediation shan be shared equally by toe 

&ch party shall bear its own.attomeys' fees and other costs In^rr^ 

mediation. In the event toe p»lles are unable to resolve the dispute th^gh mediation, m 

addition to any other rights or remedies, any party may institute a legal action. 

49 RELOCATION OF PARCEL NO. 1: At such time as the San Diego Convention 

Center Corporation (J'SDCCC^ provides Lessor written notice of its intention to exercrw Its 
ExpansionOpLn, Lessor and SDCCC will diligently and in ® ^ 

agrMnent (the "Expansion Lease") based upon Lessor’s usual and 

Object to approval by the Board of Port Commissioners, and m ac^ahje wjh 
and conditions described In Exhibit “E" to the Ame^. Restated 

between Lessor and SDCCC dated frfrd (f itAiO -^ 

the Clerk of Lessor bearing Document No.^ 

Include the relocation of Lessee’s water transportation center. Upon romp^on ol Md 
negotiations. Lessor wiB amend this Lease, subject to the approval of the Brard of Pm 
Commissioners, to remove Parcel No. 1 from the Leased Premises; upon such removal, 
there win be no reduction in rent. 
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50, MEMORANDUM OF LEASE; This is the final Paragraph and Memorandum of 

Lease, hereinafter “Memorandum,* dated _. 20fQ between ^DIEGO 

UNIFIED PORT DISTRICT, Lessor, and RFTHTaVENUE LANDING, LLC, Lessee, 
concerning the Leased Premises described In Exhibits "A" and "B." attached hereto and by 
this reference made a part hereof. 

For good and adequate consideration. Lessor leases the Leased Premises to Lessee, and 
Lessee hires them from Lessor, for the term and on the provisions contained in tae Lea^ 
dated ftA/tM /I . 20 {t>. including without ilnrdtation provisions prohibiting assignmenL 
subleasing, and encumbering said leasehold wtthout the express written consent of Lessw 
in each Instance, ail as more specIfIcaHy set forth in said Lease, Which saW Lease is 
incmporated in this Memorarrdiim by this reference. 

The term is twrenty (20) years, beglnntag March 2, 201 (fend ending February 28, 2030 
including two <2) options to extend this Lease for five years each for a total maximum 
term of thirty (3Q years. 

This Memorandum is not a complete summary of tae Lease. Provfeions in tote 
Memorandum shall not be used in interpreting the Lease provisions. In tha evert of cotmict 
between this Memorandum and other parte of the Lease, the other parts shall control. 
Execution hereof oonstttutes execution of the Lease Itself, 


Port Attorney 


SAN DIEGO UNIFIED PORT DISTRICT 








GUARANTY 


RAYMOND CARPENTER, ARTHUR ENGEL, HERBERT ENGEL and DAVID ENGEL 
hereinafter “Guarantor," whose address Is 1311 Rrst Street Coronado, GA , as a material 
inducemmt to and in consideration of tire SAN DIEGO UNIFIED DISTRl^ 

hereinafter lessor," entering into a written Lease, hereinafter "the Lease’ with FIFTH 
AVENUE LANDING, LLC, hereinafter "Lessee," dated the same date as this Guaranty, 
pursuant to which Lessor leased to Lessee, and Lessee teased from Lessor, premises 
located in the city of San Diego, County of San Diego, California, in acrordance writh the 
Lease on file in the Office of the Clerk of Lessor, Docuntent No. attached to 

this Guaranty, and made a part of It, unconditionalty guarantees and promises to and for the 
benefit of Lessor, that Lessee shall perform the provisions of the Lease for which it Is 
responsible. 

If Guarantor Is more than one person. Guarantor's obligations are joint and several, and are 
independent of Lessee’s obligations. A separate action may be brought or prosecuted 
against any Guarantor, whether the action is brought or prosecuted against any other 
Guarantor, Lessee, or all, or whether any other Guarantor, Lessee, or all are joined in the 

action. • 

Guarantor waives the benefit cff any statute of limitations affecting Guarantor’s liability under 
this Guaranty. 

The provisions of the Lease may he changed by agreement between Lessor and Lessee at 
any time, without the consent of or without notice to Guarantor, The Guarantor shall 
guaranty the performance of the Lease, as changed. Assignment of the Lease (as 
pennltted by the Lease) shall not affect this Guaranty. LessM's failure or delay in the 
enforcement of any of its r^hts also shall not affect tols Guaranty. 

If Lessee defaults under the Lease, Lessor can proceed teHnediately agatest Guarantor, 
Lessee, or or Lessor can enforce against Guarantor, Lessee, or both, any rights that It 
has under the Lease or pursuant to applioabte laws. If the Lease tenninates and Lessor 
has any rights It can enforce against Lessee after terminafion. Lessor can enforce those 
rights against Guarantor without giving prior notice to Lessee, Guarantor, or both, or without 
makteg any demand on either of them. 

Guarantor waives the right to require Lessor to: (1) proceed agatest Lessee, (2) proceed 
against or exhaust any security that Lessor holds, from Lessee; or (3) pursue any other 
remedy to Lessor's pcmref. Guarantor waives any defense by reason of any disability of 
Lessee, and waives any other defense based on the tenmination of Lessee’s ability from any 

cause. 
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Until all Lessee's obllgatians under the Uase have been dischariged in full, Guarantor has 
no right of subrogation against Lessee. Guarantor waives: (1) its right to enfo^ any 
remedies that Lessor now has, or later may have, against Lessee; 00 any right to participate 
in any security now or later held by Lessor; (ilO all presentments, demand for perfor^noe, 
notices of nonperformance, protests, notices of protest, notices of dishonor, and notices of 
acceptance of this Guaranty; and (hr) all notices of the existence, creation, or Incurrence or 
new or addittonal obBgations. 

If Lessor is required to enforce Guarantor's cAligations by legal proceedings, Guarantor 
shall pay Lessor all costs incurred, including but not Hrnlted to reasonable attorney fees, 

Guarantor's obligations under this Guaranty shall be binding on any successor of 
Guarantor. As used hereto, a successor of Guarantor shall mean atry assignee, transfere^ 
personal representative, heir, or other person or entity succeeding lawfully, and pursuant to 
the provisions of said Lease, to the rights or obligations of Guarantor. 

Also as used herein, Lessw shall meen Lessor’s successors and assigns. If any. 

RAYMOND CARPENTER 

HATED: 4^'ZCp 

Signabire: 



ARTHUR ENGEL 



HERBERT ENGEL 
DATED: V-IC 
Signatui 

DAVID ENGEL 
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(FOR USE BY SAN DIEGO UNIFIED PORT DISTRICT) 


STATE OF CALIFORNIA) 
COUNTY OF SAN DIEGO) 


WnUWtt R.hh M. C«in>fa Nolaiy P««c, p.r.on* 

!>«««* •» ™ba.l«of 

pe™.. wh»e nane Is «.b«rlbea to the v«hln laatn,n»nt and 

the same m her authotlad capacity, and that by hat alpnatu™ on the l.»trun«nt the 

perecn, or the entity upon behalf at which the ^ acted, executed the awtiument. 

1 certtly under PENALTY OF PERJURY under the tawa of the State of Callfotnia that the 

foregoing paragraph Is true and correct 


WITNESS my hand and offlcial seal. 



Signature 



(Seal) 


Though thsMumai 

mdeoutd 


_ OPTIONAL- 


DocumortD.to;liWT,2010-M«ye.»M number of P«8 m:- 

8enet(») OttwrThm Ninwd About: RtymonjI A. Ctrptnltr, AiOiur E. Engel 
(^IMoi^Oec) Ctolmed by B1gnett>i 


SlgnefeNem*.——- 

o Indlvlduti 

a Coipontto O(fioer -TItleCe}:— 

o Partner—aUiTiBed oOen*!** 
o WtwneyInFeat 
o Trustee 

□ Ousrdlw or Coneefyetor 

□ Other--- 

Signer Is Rep«»«'llh(r - 




Sl^tsi^Nsms--- 

n mcRvMuii 

.□ Cofportta Officer -TWe(s):- 

o Ptrtnw—oUmtedDOwisrel 

□ Al*®™y 

0 Ttustee 

o OuandiinorConiswetor 

o Othor.^-^ 

Signer Is Reprssanflng: -- 
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{STATE OF CALIFORNIA) 

(COUNTY OF SAN DIEGO) 

W pei^onally appeared 

who proved to me on the basis of satisfactory evidence to be the [»reon(s) whose name(s) 
Is/are subscribed to the within Instrument and acknowledged to me that hehh^hey execut^ 
the same in b»*er/their authorized capacityOea). and that by htrtwffthe r 8ignaturB(8) on he 
instrument the per8on(s), or the entity upon behalf of which the percon(8) acted, executed the 

instrument 

t certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph ta true and correct. 


WITNESS my hand and official seal. 


jw 


aUnMwilcoM V 
.cywmijanttmm t 
Ratio « e niiB w io I 

JttSs&inttlSC&l21Lt 


OPTIONAL 


Thftuoh tits infomislton b«tow is not reoultwl by bw, it may prow valiiabto to B» para^) rslyInB on^ttiB docurnsnl 

and could prawfttfmudulsnt removal anitMttachfnwtortitta form to anrthsrdocymant 

DesaiptiMi of Attached I tocamenug;; t> J 6'€<^g- 

Document rr- Qa «<v, -Number of r>.8-: - 

Si8ner(t) Other Than Named Above:_ i^A "/— 


CapadtyCies) Claimed by Sigoer(5) 


Signer's Name 
a Indlvkltml 

□ Ctxporato Officer-THte(s);_ 

□ Partner-□ United a General 

□ Attorney in Fact 
o Tnistee 

□ Guardian or Conservator 

0 other. - 

Signer la Representing:- 


TeparounbhM 


Signer's Namo __ 

□ Individual 

□ Corporate Officer-T}tle(»);___ 
a Partner - a Umlted □ Ganarel 

□ Attorney in Fad 
D Trustee 

a Guardian or Conservator 
0 Other. 


Signer is Representlns: 


TcpMtuiibhm 
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(STATE OF CALIFORNIA) 

(COUNTY OF SAN DIEGO) 
on 

PiAllc, personally appeare d frr-*' - _i 

who proved to me on the basis of sadwactory evidence to bo the personfs) whose nam8(s) 
is/are subscribed to the wItNn Instrument and acknowledged to me that he/she/Hiey e>«cuM 
the same In Ns/her/thelr authorized capacityfles), and that by hls/herAher slgnaturefs) on tte 
Instrument the petsorKs), or the entity upon behalf of which the pareonfs) acted, executed the 
Instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of Californja that the 
forcing paragraph is tore and correct. 


WITNESS my hand acd official seal 


JOANS. ROW 

coMi.fiBsaim 

■wasar. 


OPTIONAL 


■nKHtoh tfi# Wbimtfon Wow H not rwrirtrid by liw, tUray prow valuiWe to the p«»on{«) Pjlyfng on Bia docurrant 

lUidoouldptwwtfrmdutaRtrofflOVidiTtdfwttachmWofthlitotmtoinotIwdocanent 


Descr^Xion of Attached Docomm 
TItfe or TVp* of Document: ' 

Document Date:_ 

S^rwits) Other thEm Named Above:. 

Cqnci^ies) Claiined by Sifinei(s) 


.Number of Page*:. 









EKHiBrr "A* 


Uasi Desgrip^n for 
FIFTH AVENUE LANDING, LLC 
TIDEUND LEASE 
Parcgl f Drawing No 019>oe4 
Within Corporato Lbniia of 8«n Dlago 


AU that certain portion of land conveyed to fee San Diego U»lfled Port Dletrict by Ih^ 
certain Act of Leglstature of toe Stale of CaHornla pursuant to Chajrter 8T. Stelutos of 
1062. FIrat Ex^otolnaiy Sesalon, as amended, and deBnaatod on that certain 
Mtacelaneous Map No. 564, fiM in toe Office of toe San DIago County Recorder on 
May 28,1076, Rte No. 76*164686. In the City of San Diego, County of San Slate 
of Catifontia, and mora pvticuiarly desotoed as toltows; 


PARCEL NO. i {Land Area) 

Commendng at a 3' diameter bras* disk monutnent stamped S,D.U.P.D. No. 14 as 
shown on R.O.8. No. 16668, IBed h toe Office of toe County Recorder of San Diego 
County July 26,2000; toanoe leaving eald mommuenl South Bl'44'26" East« dittenoe 
of 132.21 feet (calodatad) to a p(M on toe aoutowestetly htoe of cub of a street 
commonly known as Convention Way: thence along said fBoe of curb line South 
B019W East a distance of 427.66 feet toe TRUE POINT OF BEGINNING of Parcel 
No. 1; thence conUm^g along said face of curb lino Souto 5O“10'O8" Eaeladlstanca of 
186.82 feet; toetwe leaving aid fees of curb Bne Souto S9*40'52’ Weal a dislance of 
1^.00 feet to a potot on the U.8. Bulkhead Una as said U.S. Bulkhead Una Is now 
estabflshedfbr toe Bpy of San Diego and delfrioated on map enliBed ■HarbwUrws, San 
Diego Bay. CaBortda FBe No. {D.O, S8rtee).426' approved by toe Secretary of toe 
Anny, April 29,1963, and filed In toe Offlce of too Otetrict Errgltwer, Loa Angiee, 
Calttbinla; toance leaving eald U.8. Bulkhead Ltoa and continuing South 39*41752’West 
a distance of 1.00 tootto a potothereinaftor know as Pint‘A; toance pamlel wKh said 
U.S. Bulkhead Line Nt^ 60*18^ West a distance of 64.00 fei; toenca North 
38*40*62* East a (fietence of 1.00 toot to eald U.8. Bulkhead Una; thence leaving said 
U.a Bufithead Line North 39*4ff62* East a dtetance of 110.00 faat; towwe Nwth 
50*1B'08“ West a dtefanoe of 112.62 feet Ownca North 39’40'52' East, a dislance of 
83.00 toat to the TRUE POINT OF BEGINNING of Parcel No. 1. COnWnkig 26.643 
aquare feM or 0.59 acre of Udetanda area. 


PARCEL NO. 2 (Water Area) 

Commencing el toe above-des^bad Point *A*, said pint also bdng the TRUE POINT 
OF BEGINNING of Parcel No. 2; toenca South 39*40'62* West a (flstonce of 288.67 
feet toence North anwa** West a (flatance of 381.61 feel to a pint on the 
northeasterty boundary line of an arsa now under tease to C.H,LN., frux; toence aloiKi 
aald C.H.LN., bic. northeastwty boundary tete North 12*1 B'66* West a dfetance of 


Sheil ofS 



BxaiBn! •&*» 


5B.08 feet llioncs North 34'19W West s dlttatwe of 79.80 feet thence North 
45*53'02* West a cSstenoe ol ’25.21 feet thence North 60M9t}8’ West a rSslance of 
79.84 feat; thence Nor* 39*40’52" East a riistenoe of 29.96 feet th«ica South 
60*18'O6" East« dfetarwe tif 48.04 feet ftenco North 39*4062" East a dtetanoe of 
108.00 feet thence parallat with eakJ U.S. Butkhoad Une ScHilh ^ a 

distance of 179^41 feet thence North 39*-WS2" East a dlslwtce of 1.00 feet thence 
paieltel wWi eaW U,8. Bulkhead Line South 50*19XJ8* East a dtetanoe of 381.01 feel to 
the TRUE POINT OF BECMNNINQ of Parcel No. 2. oontalrttHl 16S.429 square feet or 
3.67 acres of water covered area. 


pjMtCELWO.3 (WaterAraa) 

Commendnfl at the above-<le8crlbad Point "A*. said potnl also being the TRUE POINT 
OF BEGlfWING of Parcel No. 3; thence parallel with eah) U.8. BuBdwad line South 
50*18’08* East a dJatance ol 400X10 feet thence South 39*4(re2* Wests dtetanoe of 

610 X)O feet feence North eoiaw* West e distancs of 400.00 feet thenoe North 

a0*40’52* East B distanoe of 519.00 feel to the TRUE P(NNT OF BEGINNING of Parcel 
Mb. 3. containing 207,800 square feet or 4.77 aores of water covered area. 

ALSO; Reserving feerefrom a City of San Diego Water easomenl 16.00 feet In wkflh es 
delineatad and desert as Easemwit Na 2 on sheets 2 and 3 of Drawing 0194)84. 

ALSO: Reservfeg thoefrom a C|^ of San Dlago Stwtn Drain easamerl 20.00 feet In 
wltfih 08 delirtealsd and destalfaed as Easement No. 3 on sheets 2 ukI 3 of Drawing 
0194)84. 

ALSO: Raeerving therefrom ffli t«sement for Public Pedestrian Aocess 26.00 fert In 
width as deSneated «id described as Easement No. 4 on ehaets 2 and 3 of Drawing 
0194)64. 

ALSO* Reservtng therefrom a City of San Diego Water eaaemenl 30.00 feel In wWlh as 
shown On City of San Dfaao'Dwg. No. 11668-05-0 and tiflng wlthl n Parcel No. 1 as 
delineated end dasertbed as Easamenl No. 6 on sheets 2 and 3 of Drawfeg 0194)84, 

ALSO*. Reserving ther^om s Ctty of S an Diego Storm Drain Msamenl 30,00 feel in 
width lyfeg within Parcel No. 2 as delineated and described os Easement No. 8 on 
dieets 2 and 3 of Drawing 0184)84., 

ALSO: Reserving therefrom at easement for Pubib Pedestrian Access 24.00 feet In 
width as delineated and described as Easement No. 8 on sheots 2 end 3 of Drewlno 
0194)64. 

ALSO: Reservfeg theraftom a PiMc Pedesirten Access easement 36.00 feel h wWlh 
lying within Parcel No. 1« delineatad and described as Easement Ho. 9 rm sheets 2 
and 3 d [hawing 019-084. 
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—■ traverse DATA 


0 S5Ch9'0B"E-18B.82’ © N39'46*S2*E-29.fl6' 

@ S39*40'52*W-193.00' ® S5019'08*E-48.04' 

0 S39‘40’52'W-1*00' ^ M39’4O'52’E-‘lflS.0O’ 

0 N5019’08‘V^84.00' ® S3019’08'E-179.41* 

0 N39'40'52’E-110.00' 

0 N50‘19'08"W-112 B2' 

0 N3a’40’52‘E-B3.00’ 

0 M121B'Se"W-58.08' 

0 N341fl'03'3^f-7a.B0’ 

0 N45’M’02’‘W-25.21‘ 

0 N5Qie’0B*W-7».84' 

^ EASEMENT DATA 


5.00- CITY OF SAN DIEGO STORM DRAIN ESMT. SOUPO DWG. NO. 519-02& EXIST. 

5,00' CITY OF SAN DIEGO WA'TCR ESflT. 819-034 EXIST. 

50.00 aTY OF SAN DIEGO STORM DRAIN ESMT. SOUPO DWG. NO. 619-005 EXIST. 

55.00' PUBLIC PEDESTRIAN ACCESS ESMT. 

J0.00- CHY OF SAN DIEGO WATER ESMT. S.D.U.P.D. DWG. NO. 519-031 EXIST. 
30.0tf CITY’OF SAN OlEOO STORM DRAIN ESMT. EXIST. 

60.00- CITY OF SWI WEGO GEN. UTIL ESJT. EXIST. 

24.00' PUBLIC pedestrian A0(£SS ESMT. 

35,00'' PUBLIC PEDESTRIAN ACCESS ESMT. 

CITY OF SAN DIEGO GENERAL UTWTY EASEMENT 519-030 EXIST. 
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an Diego Unified Port District 

56484 


Document No. 


File d JAN 1 3 201Z 


Office ef the District GIeri< 


ASSIGNMENT AND ASSUMPTION OF LEASE AGREEMENT 


This AssignniciU anti Assumption of Lca.se Agreement (“Assignment”) is mtidc amJ 
elfective as of December 2. 2009 by and between FIFTH AVENUE LANDING, LLC, a 
Calilbrniit limiietl liability company ("Assignor”), and SAN DIEGO CONVENTION 
CENTER CORPORATION, INC., a California coipomtion ("As-signec”), with reference to the 
following facts: 


RECITALS 


A. Assignor has it leasehold interest for the real property described on Exhibit A 
attached hereto as crcatcil by that certain Lease tialed October 9, 1984 executed by Lassor. 
San Diego Unified Pori District ("Dislrict”), and Lessee, Sea Group Construction. Inc. as 
referenced in the document entitled "Abstract of Lease” recorded October 19. 1984, as 
Instrument/filc No. 84-.'^96340 of Official Record.s unti as contained in Abstract of Lease 
Amendment No. 1 recorded April 24,1989a.s File No. 89-21 l276ofOfficiai Records; Abstract 
of Lease Amendment No. 2 recorded January 16, 1990 as File No. 90-024091 of Official 
Records; Abstract ofLcase Amendment No. 3 recorded May i. 1991 asFileNo. 1991-0199572 
of Official Records; Abstract of Lease Amendment No. 4 reconled Sepiember28,1992 as File 
No. 1992-0612112 of Official Records; Abstract of Lease Ainentimeni No. .5 recorded December 
9, 1993 as File No. 1993-0827938 of Official Records; Abstract of Lc:i.sc.Aiiicnclinent No. 6 
recorded .September 8, 1994 as File No. 1994-0536487 of Official Rccord.s; Abstract of Lease 
Amendnienl No. 7 recorded October 6. 1995 as File No. 1995-0451279 of Official Records; 
Absintet ofLea.se Amendment No. 8 recorded January 17. 1997 as File No. 1997-0023835 of 
Official Records; Amendment No. 9 recorded March 17.2000 as File No. 40018; Amendment 
No.! 0 recorded October 7,2003 as File No. 46577; Amendment No, 11 recorded September 11, 
2006 as File No. .50952; Amendment No. 12 recorded August 22,2007 as File No. 52299; ami 

Amendment No, 13 recorded December I, 2009 as File No.__ (collectively, the 

"District Lca.se”). 

The parties expressly acknowledge that the iiiiere.s| being tramsfecred herein from 
Assignor to As.signce includes only the land ponion of the Disiiici Lease (as per Amemlment No. 
13). with Assignee rciaiihng llte water portion of the District Lease: tiie land iwrtion is further 
de.scrilred on Exhibit A-1 (tlic “Real Property") anil the water portion is further de.scribed on 
Exhibit A-2. 

IJ. Assignor desires, subject to the consent of the .Sail Diego Unified Pori District in 
the form attached hereto, to a.s.sign and transfer a!! of its right, title and interest under ilic Di.strici 
Lea.se to A.ssignec and Assignee desires to accept the ossignnieni and to a.s.stiine all of the 
obligalion.s under the District Lease, 





ASSIGNOR AND ASSIGNER HEREBY AGREE AS FOLLOWS: 

Assignor hereby assigns, transfers and seis over onto Assignee all of Assignor's right, 
title and interest in and to the Di,stricl Lease. Assignee hereby iiccepts the assignment and agrees 
to assume any and all obligations of the Tenant under the District Lease. 

By the San Diego Unified Port, Di.strict’s con.scnt hereto, A.ssignor and its guarantors, 
being Raymond Allen Carpenter and Arthur E. Engel, are hereby released from all ohllgations 
under ilie District Lea,sc. 


I Signatures on next page.] 
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. Assignor; 


fifth avenue landing, ll^ 

a Califomiajimited liaMiiy compa 


By: 

By: 




Arthur feT Engel, Manag'cr 


Raymond A. Carpenter, Manager 


Assignee; 

SAN DffiGO CONVENTION CENTER 
CORPORATION, INC., 
a Califomia corporation,. 

By: - 

Its_^_ 


0,\riflh}vctarulm{Vidcrc\doc,\ai,ign.usuii^.ka»:^gmt.) .Uoc 
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Afisignon 


Assignee; 


Frrm avenue landing, ixc, 

a California llmiied liability company 
By: 

By: 


Arthur E. Engel, Manager 



{ayinond A. Carpenter, Manager 


SAN DIEGO CONVENTION CENTER 
CORPORATION, INC., 
n California corporation 

By;_ 

Its_ 




O- 

iiiVnnMMto/idlnf^\t4iri:indnctVu,||inuii]jnp.bHraitmf l iJod 
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Assignor: 


Assignee: 


FIFTH AVENUE LANDING, LLC, 
a California limited liability company 

By; --— 

Arthur E. Engel, Mimager 

By: _ 

Raymond A. Carpenter, Manager 


SAN DIEGO CONVENTION CENTER 
CORPORATION, INC., 
a California corporation • 


By: 
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REFERENCE COPY 

56484 


Date: 

To: 

From: 

Subject: 


January 13,2012 

File ' 

Ralph M. Carpio, Document Management Assistant, 

Office of the District Clerk 

Document No. 56484 - Assignment and Assumption of Lease 
Agreement Between Fifth Avenue Landing, LLC and San Diego 
Convention Center Corporation, Inc. _ 


Note to File: 

Original document with wet signature is not available and Port of San Diego is 
not a party to the Agreement. 



• '> • 




Re Assignment and Assumption of 
Lease Agreement from Fifth Avenue 
Landing, LLC, to San Diego 
Convention Center Coiporation 


REFERENCE 
w. ©opy 

56484 


RESOLUTION 2010-56 

WHEREAS, the Board of Port Conunissioners (Board) of the San Diego Unified 
Port District (District) previously approved a lease, dated 9 October 1984, as assigned and 
amended, with Fifth Avenue Landing, LLC, as successor in interest, for the premises 
located bayward of Convention Way and Marina Park Way in the City of San Diego; and 
WHEREAS, the Board previously certified the South Embarcadero Redevelopment 
Program 2 and Port Master Plan Amendment Final Environmental Impact Report, UPD 
No. 83356-EIR-435/SCH No. 1997051014 (Final EIR) which, among other things, analyzed 
the potential environmental impacts of certain land and water uses for stud premises; and 
WHEREAS, pursuant to Title 14, Section lS004(b)(2) of the California Code of 
Regulations (State CEQA Guidelines), a public agency may enter into a land acquisition 
agreement when the agency has conditioned the agency^s future use of the site on 
compliance with the California Environmental Quality Act (CEQA) and the agency does 
not take any actions which foreclose alternatives or mitigation measures that would 
ordinarily be part of the CEQA review of the project; and 

WHEREAS, Fifth Avenue Landing, LLC desires to assign said lease to the 
San Diego Convention Center Coiporation, NOW, THEREFORE, 

BE IT RESOLVED by the Bdard of Port Commissioners of the San Diego Unified 
Port District, as follows: 

That the Assignment and Assumption of Lease Agreement document, to be placed 
on file in the office of the District Clerk, for premises located bayward of Convention Way 
and Marina Park Way in the City of San Diego, from Fifth Avenue Landing, LLC, a 
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2010-56 

California limited liability company, to San Diego Convention Center Corporation 
(SDCCC), covering said lease dated 9 October 1984, as assigned and amended, is hereby 
consented to subject to the following express conditions: 

1. That all of the terms, conditions, provisions and covenants of said lease, as 
assigned and amended, shall remain and continue in full force and effect. 

2. The assignee, SDCCC, assumes each and every obligation under said lease, 
as assigned and amended, and the conditions contained in this resolution. 

3. No further assignment, voluntary or involuntary, by operation of law or 
otherwise, in whole or in part of said lease, as assigned and amended, or any interest 
therein, and no sublease of the whole or any part of the leased premises shall be valid or 
effective without the express written consent of District, hrst had and obt^ned in each 
instance. 

4. The assignee’s, SDCCC, future use of the premises for any land or water use 
not previously analyzed in the Final EIR is conditioned on compliance with CEQA 
pursuant to State CEQA Guidelines, Section 15004(b)(2}. 

ADOPTED this 6th day of hpril _, 2010. 


sw 

4/6/10 
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AGENDA ITEM 32 


-SAN DIEGO UNIFIED PORT DISTRICT 

DATE: April 6,2010 


CC 

^^484 


SUBJECT: PROPOSED HOTEL AND PHASE 3 EXPANSION OF THE SAN DIEGO 

CONVENTION CENTER 

A) PRESENTATION ON THE PROPOSED EXPANSION HOTEL AND 
PHASE 3 EXPANSION OF THE SAN DIEGO CONVENTION 
CENTER 

B) RESOLUTION CONSENTING TO THE ASSIGNMENT AND 
ASSUMPTION OF LEASE FROM FIFTH AVENUE LANDING, LLC 
TO THE SAN DIEGO CONVENTION CENTER CORPORATION 

C) ORDINANCE GRANTING AMENDED, RESTATED AND COMBINED 
LEASE TO SAN DIEGO CONVENTION CENTER CORPORATION 
ENDING JUNE 30,2024 

D) RESOLUTION CONSENTING TO A $12.5 MILLION DEED OF 
TRUST SECURED BY THE SAN DIEGO CONVENTION CENTER 
CORPORATION LEASEHOLD INTEREST IN FAVOR OF FIFTH 
AVENUE LANDING, LLC 

E) ORDINANCE GRANTING 20.YEAR LEASE WITH TWO FIVE YEAR 
OPTIONS TO EXTEND TO FIFTH AVENUE LANDING, LLC 

EXECUTIVE SUMMARY! 


The San Diego Convention Center Corporation (SDCCC) proposes to pursue 
entitlements to develop a hotel and phase 3 expansion of the San Diego Convention 
Center (Project) on District property bay ward of Convention Way and Marina Park 
Way. The Project would be built on District property currently leased to Fifth Avenge 
Landing, LLC (FAL), including a one-acre public park/plaza. The staff presentation on 
the proposed Project Is for illustrative purposes only. Staff will return to the Board at a 
later date for preliminary project review and authorization to commence preparation of. 
the Environmental Impact Report (EIR) for the Project, after conducting stakeholder 
outreach regarding the design of the Project and collaborating with SDCCC regarding 
the conceptual development plan. ^ 

SDCCC entered into an agreement to purchase FAL’s leasehold interest in September 
2008 and paid FAL $1 million for a one-year due diligence process. SDCCC now 
desires to acquire FAL’s remaining leasehold interest for $13.5 million.' FAL will finance 
SDCCC’s acquis'ition by providing a $12.5 million deed of trust secured by the 
leasehold interest. SDCCC will pay FAL $1 million at the dose of escrow and make 
annual payments of $500;000 for up to five years. Consequently, SDCCC is requesting 
District consent to the assignment of a portion of the FAL leasehold interest to SDCCC, 
the grant of a new Amended, Restated and Combined (ARC) lease to SDCCC and 
consent to a lease encumbrance. 


ACTION TAKEN: 04-06-2010 - Resolution 2010-56, Ordinance 2603, 

Resolution 2010-57, Ordinance 2604 and 
Resolution 2010-58 
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SDCCC’s new ARC lease expires on June 30, 2024, with annual minimum market rent 
of $376,000 and allowed uses for parking and special events. The ARC lease provides 
a framework for SDCCC to work with the District In a collaborative process to design 
and entitle the Project. If the Board certifies an EIR and the California Coastal 
Commisston (CCC) approves a Port Master Plan Amendment (PMPA), SDCCC obtains 
financing for the phase 3 expansion and the City and District amend the Convention 
Center Management Agreement, then the Board may consider issuing a Coastal 
Development Pemnlt (CDP) for the phase 3 expansion and granting a new 66-year 
lease to SDCCC pursuant to the terms outlined in the ARC lease. The expansion hotel 
site would revert to the District for future development opportunity. 

If SDCCC does not satisfy the conditions in the ARC lease, FAL, as the lender, has the 
ability to cure any defaults and foreclose on SDCCC’s leasehold interest. In the event 
of foreclosure, FAL will have 365 days to exercise its option imbedded in the ARC lease 
to develop a hotel or the leasehold will revert to the District. 

The proposed new lease with FAL for the Water Transportation Center (WTC) includes 
a 3.5 acre water parcel and a land parcel with improvements, including: a ticket booth, 
parking and public restrooms. There is also an expansion option for a 4,5 acre water 
parcel, for a total of up to 30 slips. The WTC lease expires on February 28,2030 with 2 
five-year options to extend, for a maximum lease term of 30 years. Minimum rent is set 
at $114,000 versus , standard District percentage fental rates. As a condition of the 
lease, FAL must comply with the terms of its existing GDP issued for the WTC and 
complete the public promenade by September 30,2011. 

Conditioned on the Board’s consent to the assignment of FAL’s leasehold interest to 
SDCCC, grant of the ARC lease to SDCCC and consent to the SDCCC lease 
encumbrance, staff recommends the grant of a new 20-year lease to FAL plus 2 five- 
year options to extend for the WTC. 

RECOMMENDATION ; 

(A) Presentation on the Proposed Expansion hotel and Phase 3. Expansion of the 
San Diego Convention Center . 

(B) Resolution Consenting to Assignment and Assumption of Lease From Fifth 
Avenue Landing, LLC to the San Diego Convention Center Corporation 

(C) Ordinance Granting Amended, Restated and Combined Lease to San Diego 
Convention Center Corporation ending June 30,2024 

(D) Resolution Consenting to a $12,5 million Deed of Trust Secured by the 
San Diego Convention Center Corporation Leasehold Interest in favor of Fifth 
Avenue Landing 

(E) Ordinance Granting. 20-year Lease vyith Two 5-year options to extend to Fifth 
Avenue Landing; LLC 


San Oieso UnHiad Port Olstnct Board Meeting April 6.2010 
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FISCAL IMPACT : 

FAL currently pays the District annual minimum rent is $469,400 versus standard 
District percentage rental rates. The immediate impact is that minimum rent for the two 
new leases will increase to $490,000 annually versus standard District percentage 
rental rates. FAL will pay the District annual minimum rent of $114,000 per year versus. 
standard District percentage rental rates for the WTC tease and total percentage rent is 
estimated at $152,000 annually. SDCCC will pay annual minimum rent of $376,000 
. versus standard District percentage rental rates for the ARC lease. 

If SDCCC exercises its option to enter Into a new 66-year lease to develop the 
expansion, then SDCCC will pay standard District percentage rental rates for retail uses 
throughout the term of the new lease. During the initial bond term (maximum 30 years), 
SDCCC will pay flat market ground rent and the District will reimburse SDCCC for 
qualified expenses equal to the market.rent due, with the net result being no rent to the 
District. The District would continue to receive ground rent versus standard District 
percentage rental rates from FAL. If the District enters into an agreement to develop the 
hotel, there would be future revenues to the District as well. 

During the planning and entitlement phase, the District will analyze the fiscal impact as 
a result of development of the Project. Unreimbursed District staff and consultant costs 
to. process the entitlements for the SDCCC Project are estimated at approximately 
$500,000 to $1,000,000 annually over a period of-about three years. 

If SDCCC fails to pay rent, then FAL as the lender is obligated to meet SDCCC’s 
obligations. If FAL forecloses on SDQCC, it must develop a hotel under a new 66-year 
lease and pay District standard percentage rents. Acconling to revenue projections 
provided by FAL for its currently entitled hotel (2008), a 250-rDom hotel may geherate 
up to $2.4 million in annual rent to the District. Acconling to revenue projections 
provided by SDCCC for its proposed expansion hotel (2009), a 500-room expansion 
hotel could generate up to $3.6 million a year in annual rent to the District. 

COMPASS STRATEGIC GOALS: 

If the District secures entitlements for the proposed Project and SDCCC secures the 
finariclng, then the’ District may benefit from an increased number of conventions and 
visitors on tidelands which may result in additional revenues fmm existing tenants. 

This agenda item supports the following Strategic Goal(s). ' 

I 

3 Promote the Port’s maritime Industries to stirrtulate regional economic vitality, 
g . Enhance and sustain a dynamic and diverse waterfront, 
ra Protect and improve the environmental^ conditions of San Diego Bay and the 
Tidelands. 

^ Ensure a safe and secure environment for people, property and^cargo. 


San Diego Unified Port District Board Meeting - April 6.2010 
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^ Develop and maintain a high level of public understanding that builds confidence 
and trust in the Port. 

^ Develop a high-performing organization through alignment of people, process and 
^ systems. 

Strengthen the Port's financial performance. 

@ Not applicable. 

DISCUSSION ; 

Purchase and Sale Agreement Between FAL and SDCCC 

On September 16, 2008, FAL and SDCCC entered into a letter of intent to form a 
definitive agreement for the purchase and sale of FAL's option to lease agreement for 
the premises which expires on April 9, 2010. The key terms of the purchase and sale 
agreement, include: 


■ A 12-month due diligence period (complete) with payment of $1 million to FAL; 

■ Project includes a hotel of at least 250-rooms and phase 3 of the convention 
center expansion; 

\ ' 

■ At the close of escrow on April 9, 2010, SDCCC pays FAL $1 million and FAL 
accepts a promissory note from SDCCC for $12.5 million secured by SDCCC’s 
leasehold interest; 

■ SDCCC pays FAL $500,000 annually for four years with the balance of 
$10.5 million due on the fifth anniversary of the closing date; and, 

■ If SDCCC defaults, then FAL may foreclose on SDCCC’s leasehold interest, but 
regardless is responsible for SDCCC’s obligation under the lease and 
development of a hotel. ' 

Memorandum of Understanding (MOU) 

In November 2008, SDCCC and FAL requested the District’s consent to the Purchase 
and Sale transaction; however, the District would not consent to the transaction 
agreement without an agreement for redevelopment of the property. On December 2, 
2008, the District entered into an MOU with FAL and SDCCC. The MOU provides 
SDCCC with the time to conduct their due diligence and also allowed District and 
SDCCC staff time to negotiate agreements for SDCCC’s proposed Project. The MOU 
was later amended to be coterminous with an extension of the SDCCC and FAL 
purchase agreement, expiring on April 9, 2010. 
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Port Master Plan - Current Entitlements 


The Port Master Plan currently allows for a 250-room Spinnaker Hotel to be developed, 
consistent with PAL’s previously approved concept plans. The current 3.4 acre site 
includes room for a 250-room, .276-foot high hotel, retail, surface parking, 40,000 
square foot baiiroom/meeting facility. In addition to a one acre public park/plaza. 
The Spinnaker.Hotel project as entitled required the realignment of Convention Way 
and the ability to use 110 parking spaces in the District’s Convention Center Garage. 
SDCCC was a stakeholder in the South Embarcadero Redevelopment Program 2 EIR 
and PMPA and agreed that when the hotel was developed, it would support an 
amendment of the Convention Center Management Agreement to codify the hotel 
requirements for parking, landscape maintenance and realignment of Convention Way 
in exchange for deleting the Convention Center’s requirement to pay percentage rents 
under certain circumstances and obtain District approval for subleases within the- 
Convention Center. ^ 

Proposed Expansion Hotel and Phase 3 Convention Center Expansion 

SDCCC proposes to build approximately 950,000 square feet of phase 3. expansion is 
on the FAL site over the existing truck docks, Convention Way and the one acre FAL 
. public paik/plaza, plus pedestrian bridges over Harbor Drive at Fourth Avenue to. 
connect the Conventiori Center to the Gaslamp Quarter and the expansion hotel. The 
Convention Center would include approximately 207,000 square feet of contiguous 
exhibit space to the existing convention center in addition to meeting, ballroom and pre- 
function spaces. Two pedestrian bridges would be built over the public promenade 
connecting the Convention Center to the expansion hotel site. The-Convention Center 
expansion footprint will be set back 20 feet from the 35-foot wide public promenade 
along the waterfront. Further* information about SDCCC's Project is provided in 
Attachment A “EXISTING CONVENTION CENTER VS. PROPOSED PHASE 3 
EXPANSION." 

SDCCC's proposed 250-500 room hotel would need to be functionally and operationally 
seif sufficient on a much smaller site reduced from a 3.4 acre parcel to a less than one 
acre parcel (appjoximately 30,000 square feet). SDCCC’s latest proposal for a 500 
room hotel tower vrauld be built over a 120 foot podium for a combined total of 385 feet. 
It would accommodate approximately 248 parking spaces on site and- approximately 
50,000 square feet of ballroom/meeting spaces. Further information about the former 
FAL Spinnaker Hotel concept as compared to the proposed SDCCC expansion hotel 
concept is provided in the attached ATTACHMENT B "FAL’S SPINNAKER HOTEL VS. 
SDCCC’S PROPOSED EXPANSION HOTEL.” 

SDCCC proposes to work with the District and fund all third-party consultant costs to 
complete the entitlement process of an EIR and PMPA for the Project. If entitlements 
are successfully negotiated for the proposed Project and SDCCC secures financing and 
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is ab!e to exercise its expansion option, then the District would have the rights to 
develop the hotel on the remaining 1 acre hotel parcel that would revert to the District. 

If a PMPA is not approved to entitle the proposed Project br SDCCC is unable to 
secure financing and exercise its expansion option, then FAL may foreclose on the 
SDCCC leasehold, develop the expansion hotel as entitled of-exercise its hotel option 
to entitle a new hotel by June 30, 2016 and enter into a new lease to develop a new 
hotel on the entire 3.4 acre parcel. 

If FAL is unable to exerdse its hotel option by June 30, 2016, then the FAL leasehold 
will.revert to the District to pursue a hotel or other development opportunities at its 
discretion. 

Amended. Restated and Combined Lease with SDCCC 

The proposed ARC lease with SDCCC Is further described in Attachment C 
“AMENDED, RESTATED and COMBINED LEASE INFORMATION SUMMARY" and 
supplemental term sheet summaries. 

The District and SDCCC have reached agreement on a transactional, environmental 
and Coastal Commission processing framework in the ARC lease whereby SDCCC has 
an option to develop the phase 3 expansion and the District would retain rights to build 
the expansion hotel, contingent on satisfying the following conditions: 

■ 1, Board approval of the Project, certification of a Final EIR and PMPA; 

2. California Coastal Commission approval of the PMPA; 

. 3. District issuance of a CDP for the phase 3 expansion; and, 

4. Board approval of SDCCC’s financing plan; and District and City of San 
Diego agreement to amend the Convention Center Management Agreement 
to provide for additional parking for the expansion hotel in the District’s 
Convention Center Parking Garage. 

Once SDCCC has satisfied these conditions, it can exercise its option to enter into a 
new lease to construct the phase 3 expansion. The ARC lease would terminate and 
the District will consider approval of a new 66-year lease for the phase 3 expansion site. 
The District would retain the expansion hotel site for future development, once entitled. 

The proposed 66-year Convention Center expansion lease must comply with Board 
policies in effect at the time and SDCCC is responsible for payment of market rent for 
the retail spaces within the phase 3 expansion without any rental or construction 
offsets. In exchange for the payment of ground rent from SDCCC for the phase 3 
expansion, the District will reimburse SDCCC from SDCCC’s qualified expenses that 
benefit the tidelands, subject to applicable law and District approval. At"all times, the 
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amount of market rent to be paid by SDCCC shall equal the qualified expenses that the 
District reimburses to SDCCC. 

If SDCCC is unable to satisfy the conditions for exercising its pption to develop the 
phase 3 expansion by entering into a new lease or is otherwise unable to fulfill its 
obligations under the ARC lease, as the lender, FAL has the ability to step in and cure 
any defaults or foreclose on SDCCC. In the event of foreclosure or any transfer to FAL, 
FAL would have 365'days to exercise a hotp! option. If FAL fails to satisfy its hotel 
option requirements by June 30, 2016, the ARC. lease will be terminated and the 
property will revert to the District. ' 

V 

ARC Lease Encumbrance 

In order to dose escrow by April 9, 2010, FAL has agreed to accept a promissory note 
from SDCCC for $12.5 million at the rate of 6% per annum. The promissory note would 
encumber SDCCC’s ARC, leasehdd interest and require that SDCQC pay FAL 
$500,000 per year for up to five years or until the balance of the $12.5 million note is 
due. Board consent is required for this lease encumbrance. If SDCCC discontinues Its 
note payments, FAL could foreclose and take ownership of the SDCCC leasehold 
Interest. . ' 

New Lease with FAL for Water Transportation Center 

The proposed lease with FAL Is further described in Attachment D “PROPOSED 
WATER TRANSPORTATION LEASE INFORMATION SUMMARY." 

The proposed lease to FAL for the WTC allows for the continued operation of the 
facility in a direct lease with the District. The recently completed facility contains 20,000 
square feet of docks and floats: Current tandside improvements include partial 
completion of the public prorri.enade, landside ticket booth, public restrooms and a!one- 
acre public park/plaza. The lease also Indudes a provision that once the District 
certifies an EIR for the proposed expansion, the iandside parcel would be removed and 
induded In a new lease to SDCCC without a reduction in rent. Under the terms of ttie 
lease, FAL would remain a direct tenant of the District and ail rental revenues would 
pass to the District without offsets. ' 

FAL is responsible to complete the unfinished promenade (approximately 500 linear 
feet) by September 30, 2011 as required in its existing CDP for the WTC. When 
constructed, the completed promenade will complete the connection from the Hilton 
San Diego Bayfront Hotel, San Diego Marriott Hotel & Marina and South Embarcadero 
Marina Park. If SDCCC moves forward with the expansion, the promenade could be 
damaged but will be repaired by SDCCC. As required in the.Port Master Plan, the 
promenade wiil not be closed during the construction of the proposed SDCCC project. 
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Conclusion 

The informational presentation on the proposed SDCCC Project does not constitute 
project approval by the District. Staff will return to the Board at a later date after It has 
had an opportunity to obtain input from area stakeholders and revise the Project to 
meet the urban design parameters set forth by the Convention Center Task Force. 
District staff has a number of concerns regarding the design, including lack of adequate 
parking, additional truck traffic, loss of quality access to the expansion hotel .and 
Embarcadero Marina Park South, and disruption of views up and down the promenade. 
These ai% concerns identified by CCC staff in earlier meetings between the District and 
SDCCC. 

if the Board consents to assign a portion of the FAL leasehold interest to SDCCC and 
the lease encumbrance along with the grant of a new ARC lease, SDCCC will pay rent 
and use the lease area while it pursues its project entitlements and the City pursues a 
financing plan for the phase 3 expansion. 

I 

The benefits to the District include an independent water transportation center operated 
by FAL on the adjacent parcels, completion of a public promenade and the hotel 
.development requirement in the ARC tease. In return, the District will commit staff and 
resources to support the entitlement process to develop a phase 3 expansion of the 
convention center that may provide a net benefit for District stakeholders and the San 
Diego region. 

Approval of the ARC lease to SDCCC means that the District and SDCCC must next 
mutually agree on the conceptual design of the Project, if the Board approves the staff 
recommendations,/staff will begin a series of stakeholder outreach and design, 
workshops wth SDCCC to consider the potential adverse impacts of the programmatic 
design elements of the proppsed Project on the urtan design, environment and viable 
access to the future expansion hotel and Embarcadero Marina Park South. 

Once SDCCC and the District mutually agree on the design of the proposed Project, 
staff will return to the Board for Preliminary Project Review and authority to start the 
environmental review process by executing a three-party consulting agreement to draft 
the EIR and the PMPA. Staff will also commission an economic analysis at SDCCC's 
cost of the incremental costs versus benefits of the proposed phase 3 expansion to 
District stakeholders and return to the Board with a recommendation prior to completion 
•of the EIR and PMPA. 

Port Attorney’s Comments: \ 

The Port Attorney has reviewed and approved the requested documents for form and 
legality. ’ ' • 
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•Environmental Review: 

This proposed Board action is not subject to CEQA, as amended. 
Equal Opportunity Program: 

Not applicable. 

PREPARED BY : Shahriar Afshar 

SeniopAsset Manager, Real Estate 

Penny Maus 

Asset Manager, Real Estate. 
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Attachment A 

^ Existing Convention Center and Proposed Phase 3 Expansion 


Existing Convention Center 

Proposed Phase 3 
Expansion 
(additional space) 

Gross Space 

1,772,457 square feet 

Approx. 950,000 square feet 

Exhibition Space 

'615,000 square feet 

Approx. 198,000 square feet 

Outdoor Terrace 

Space 

261,433 square feet 

Approx. 58,000 square feet 

Meeting Space 

205,000 square feet 

Approx. 88,000 square feet 

Ballroom Space 

80,000 square feet 

Approx. 80,000 square feet. 

Retail Space 

None 

Approx. 49,400 square feet 

Truck Docks 

50 truck docks 

17 new truck docks 

Parking Spaces 

1,649 total public spaces In 
District garage {1,200 allotted 
for convention center; 

80 for City; 600 for 

San Dieqo Marriott) 

None 

Building Height 

140 feet 

154 feet (5 floors) 

t 

Road Work 

Harbor Drive lowered 

Reduction and realignment 
of Convention Way. to a 30- 
foot wide 2-lane covered 
roadway 

Pedestrian Bridge • 

None 

1 over Harbor Drive 
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Attachment B 

FAL's Spinnaker Hotel and SDCCC's Proposed Expansion Hotel 
' FAL's Spinnaker 

Hotel SDCCC's Proposed 


(per Port Master Expansion Hotel 

Plan) _ • 


Number of 

Rooms 

250 rooms 

500 rooms 

Number of 

Floors 

21 floors 

33 floors 

Building Height 

276 feet (21 floors) 

385 feet (23 floors - guest 
rooms over 120 foot, 9-leyel 
podium)- 

Gross Square 

Feet 

. Approx. 200,000 
square feet , 

Approx. 609,518 square feet 
(Includes garage/ podium). 

Parking 

88 surface paridng 
+110sDacesat 

248 spaces (4-level garage 
under hotel) 

District aaraqe 

+110 soaces at District oaraoe 


198 total spaces 

358 total spaces 

Retail/Restauran 

t 

Approx. 13,500 
square feet 

Approx. 54,500 square feet 
(spa, restaurant & rooftop bar) 

Meeting Space 

Approx. 25,000 
square feet 

Approx. 19,000 square feet 

* / 

Ballroom Space 

Approx. 25,000 
square feet 

Approx. 19,000 square feet 

Truck Docks 

1 

2' 

Road Work; 
Convention Way 

Realign & reduce 
width to ■ 

30 feet 

Realign & reduce width to . 

30 feet (under proposed 
phase 3 expansion building) 

Public 

Park/Plaza 

1-acre mitigation FAL 
public park/plaza 

Phase 3 expansion built over 1- 
acre FAL mitigation public 
. park/plaza and Vi acre of 

Harbor Drive park 

Pedestrian 

Bridge(s) 

1 over Convention 

1 Way 

2 pverConventlon Way 
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Attachment C 

Proposed Amended, Restated and Combined Lease Summary 

Lessee: 

1 

San Diego Convention Center Corporation, a non-proftt public 
benefit corporation 




Location: 

1 

Convention Way and Marina Park Way 

San Dieqo, CA . 


■ 


Area: 


191.623 square feet.tide{and area 




Use: 

1 

Pubiic park/plaza, public parking, meetings, exhibitions, trade 
shows and special events. 


■ 


Term: 


July 1.1984 - June 30. 2024 




Rent: 


Minimum $376.000/vear versus standard Board-adopted rates 




Rent Reviews: 

1 

5-Year CPI Adjustments 

10-Year Rent Reviews 




Guaranty: 

1 

Term of lease guaranteed by Raymond Carpenter, Arthur Engel, 
Herbert Engel, and David Engel 

. 



Redevelopment & 

Development 

Options: 

1 

See attached “Proposed Expansion Lease Term Sheet Information 
Summary" and attached “Hotel Lease Term Sheet Information 
Summary" 


t 
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PROPOSED EXPANSION LEASE 
TERM SHEET INFORMATION SUMMARY 


Conditions Precedent: 

« • 

• The grant of a lease, under the terms of this term sheet, is 
conditioned on the satisfactory completion of the conditions 
precedent as referenced in paragraph 49(h) of the 
Amended/Restated/Combined lease between the District 
and Lessee. 

Parties: 

San Diego Unified port District ("Districf) and San Diego 
Convention Center Corporation (“SDCCC") or the City of 
San Diego as Permitted Assignee (“LESSEE"). , 

Premises: 

Approximately 6 acres of tidelands, located bay ward of the 
convention center- between Mariria Park Way and Park 
Boulevard. 

Project: 

Development of approximately 950,000 square feet of San 
Diego Convention Center Phase III expansion including 
approximately 49,400 square feet of ground level retail along 
the public promenade: and two pedestrian bridges over 
Convention Way between the hotel and the expansion; a 
third pedestrian bridge over Harbor Drive; Relocation and 
realignment of portions of Convention Way; and creation of 
a traffic circle at Convention Way and Marina Park Way. 

Lease Uses: 

The Premises shall be used solely and exclusively for 
convention center uses and retail uses and for no other 
, purposes whatsoever. • 

Lease Term: 

Sixty-six (66) years. 

Minirnum Rent; 

•« 

Lessee will pay minimum vs. percentage rent for all retail 
uses on the Premises. 

• 

• First Term (Est. 30 years); Lessee shall pay annual minimum 
rent during the'initial amortization period of the bond(s) with 
a written Itemization of Qualified Expenses that total an 
amount equal or greater than the rent payment. “Qualified 
Expenses" will mean normal and customary expenses 
incurred by SDCCC and approved by Lessor, consistent with 
applicable law, that directly benefit the Tidelands. 


Second Term (Est. 36 years): With respect to the balance of 
the Premises Lessee will pay rent based on a preliminary 


c- 


San Olego Unified Pod District Board Meeting - April 6.2010 • 


Attachment to Agenda Sheet No> 32 


Percentage Rent: 


Expansion 

Construction:- 


CPI Adjustments: 


Rent Reviews: 


Hotel Requirements: 




Incorporation of 
WTC Parcel No. 1:- 


District Policies: 


.determination of initial annual rent by Lessor that will 
consider a market rate appraisal, the status of SDCCC as a 
non-profit public benefit corporation operating at a loss, 
potential increases in perceritage rents that Lessor may 
receive from nearby businesses on the surrounding 
tidelands properties, administrative and other costs Lessor 
Incurs in connection vwth this Lease. 

Lessee shall pay standard Board-adopted percentage rental 
rates with no offsets except that all revenues from 
convention center operations wilt be excluded. 

Lessee will ,be solely responsible for all soft-hard costs, pre¬ 
development and other costs for Expansion construction, 
which shall be commenced and completed in an amount of 
time fixed by the Lease. SDCCC shall not seek any rental or 
construction cost offsets from the District. 

Rents shall have mid-term CPf adjustments every five (5) 
years during the Second Term. 

Rent reviews shall be every 10 years during the Second 
Term. 

The Expansion Lease will provide that the Expansion Hotel 
will have access to the Convention Center's meeting rooms 
and banquet facilities in reasonable proximity to the 
Expansion Hotel at rates and other terms equal to those 
granted by Lessee to other hotel operators. 


On the -date that the Board of Port Commissioners approves 
the Expansion Loase, Parcel No. 1 of the Fifth Avenue 
-Landing, LLC lease will be incoijporated into the new 
Expansion Lease. 

Lessee shall comply with all District policies in effect at the 
time of granting the Lease. 


Retail Merchandising Plan: As part of Lessee’s application for a CDP for the Expansion, 

Lessee will deliver to Lessor a merchandising plan, for all 
retail uses proposed for the Premises. 
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PROPOSED HOTEL LEASE TERM SHEET 
INFORMATION SUMMARY 


Conditions Precedent: The grant of a lease, under the terms of this term sheet, is 

conditioned on the satisfactory completion of the conditions 
precedent as referenced in paragraph 50(h) of the 
Amended/Restated/Coiribined lease between the District 
and Lessee. 

Parties: San Diego Unified Port District (“Distnct”) and Lessee under 

Amended/Restated/Combined' Lease with the District 
(“Lessee"). 


Premises: 


Project: 


Lease Uses: 


Lease Term: 


Approximately one acre of tidelands located bay ward of the 
convention center between Marina Park Way and Park 
Boulevard as depicted in Exhibit H, Sheet 2. 

The Hotel will consist-of'a minimum of 250'rooms In a tower 
which is a minimum of twenty (20) stories tall (the fobby 
counting as one-story) with banquet and conference rooms, 
ballroom, restaurants, cocktail lounges, retail shops, and 
related development on the Premises including parking in 
accordance with District’s published standards, a public- 
park/plaza of approximately one acre, public promenade 
along the' waterfront, pedestrian bridge, and a public 
observation terrace, and an interface with the existing water 
transportation center. The Hotel will rneet or exceed the 
service quality standards of a four diamond, AAA standard. 

The Premises shall be used solely and exclusively for hotel 
uses and for no other purposes whatsoever. This restriction 
■on use of the Premises absolutely prohibits a change In use. 

Sixty-six years. 


Minimum Rent: Lessee shall pay annual minimum rent to be determined by 

a market rate appraisal at the time the District grants the 
Lease OR not less than Seventy-Five Percent (75%) of the 
proforma total percentage rents to be verified by an 
' independent feasibility study with no offsets. 

\ 

Percentage Rent: Lessbe shall pay standard Board-adopted percentage rental 

rates with no offsets. 
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Construction; 

/ 

CPI Adjustments: 
Rent Reviews; 


Lessee will be solely responsible for ail soft-hard costs, pre¬ 
development and construction costs, for all private 
improvements on the Premises, which shall be completed in 
an amount of time fix^ by the Lease. Lessee shall not seek 
any rental or construction cost offsets from the District. 

Rents shall have mid-term CPI adjustments every 5 yeare. 

Rent reviews shall be every 10 years. 


San dego Onifled Pori Distrtet Board Meeting - April 6,2010 



Attachment to Agenda Sheet No. 32 


Attachment D 

Proposed Water Transportation Center Lease Summary 

Lessee: 


Fifth Avenue Landing, LLC 




Location: 

1 

Convention Way and Marina Park Way 

San Diego, CA 




Area: 

1 

25,598 square feet tideland area 

156,260 SQuare feet water area 


■ 


Use: 

1 

(i) water transportation center for conducting harbor excursions, 
dinner cruises, whale-watching, ferry service, boat charters and 
water taxi operations; (ii) picking up and dropping off of passengers 
by water-transportation operators; (iii) transient oriented berthing 
facilities that will accommodate between 20 and 30 large yachts; 
and, (iv) parking. 




Term: 


Twenty Years with Tviro Options to Extend of Five Years Each 
(for a total maximum term of thirty years) 




Rent: 


Minimum $114,000/year versus standard Board-adopted rates 




Rent Reviews: 

. 

5-Year CPI Adjustments 

10-Year Rent Reviews 




Guaranty: 


Term of lease guaranteed by Raymond Carpenter, Arthur Engel, 
Herbert Engel, and David Engel 



' 

Water Option 
Parcel: 

• % 

1 

After District obtains Closure Letter rescinding Campbell Clean-Up 
and Abatement Order, Lessee will have 24-month option to lease 
additional 207,600 feet of water area. Option cannot be exercised 
until Lessee has obtained all development approvals and permits. 
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SAN DIEGO UNIFIED PORT DISTRICT 


DATE: April 6.2010 


SUBJECT: RESOLUTION ADOPTING PLANS AND SPECIFICATIONS AND 
awarding contract no. 2009-28 TO NEWEST CONSTRUCTION 
COMPANY, INC. FOR B STREET PIER AND BROADWAY PIER COLD 
IRONING PROJECT IN THE AMOUNT OF $1,764,216 

EXECUTIVE SUMMARY : 

As outlined in previous memoranda to the Board, the accelerated implementation of the 
project to provide shore power to the B Street and Broadway Pier cruise ship berths 
requires six {6) separate agreements. This accelerated implementation was a 
requirement of the Carl Moyer Grant that is partially funding this project. Board action 
to date has authorized all but the final agreement. The wori< associated with all the 
approved agreements is proceeding on schedule for completion in December 2010, as 
required. This recommended Board action is to approve the final agreement and 
authorize NEWest Construction Company, Inc. (NEWest) to provide infrastructure 
Improvements to transmit power from a shore based electrical supply to berthed ships 
on the B Street and Broadway Piers’. 

The construction contract was advertised on January 28, 2010. Construction bids were 
opened on March 1, 2010. Four {4) bidders responded with bids ranging from 
$1,764,216 to $ 2,817,700. The lowest responsive bid was received from NEWest In 
the amount of $1,764,216. The Engineer’s construction cost estimate was $1,800,000. 

RECOMMENDATION : 

Resolution adopting plans and specifications and awarding contract No. 2009-28 to 
NEWest Construction Company, Inc. for the B Street Pier and Broadway Pier Cold 
Ironing Project, San Diego, California in the amount of $1,764,216. 

FISCAL IMPACT : 

Funds for the B Street Pier and Broadway Piers Cold Ironing project are.^kJentified in the 
FY 2009 - 2013 Capital Development Program {CDP). To fund this project, $4,500,000 
has been budgeted in the CDP. Another $2,400,000 is available through the Cart Moyer 
Grant if the project is operational by January 1,2011. 

COMPASS STRATEGIC GOALS : 

This project allows cruise ships to reduce emissions while docked at berth, enhancing 
and sustaining a dynamic waterfront, improving district and regional environmental 
conditions and ensuring a safer environment for people, property and cargo. 


ACTION TAKEN: 04-06-2010 - Resolution 2010-58 
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^ Promote the Port’s maritime industries to stimulate regional economic vitality. 

^ Enhance and sustain a dynamic and diverse waterfront. 

□ Protect and improve the environmental conditions of San Diego Bay and the 
Tidelands. 

^ Ensure a safe and secure environment for people, property and cargo. 

^ Develop and maintain a high level of public understanding that builds confidence 
and tmst in the Port. 

□ Develop a high-performing organization through alignment of people, process and 
systems. 

□ Strengthen the Port's financial performance. 

□ Not applicable. 

DISCUSSION : 

Based upon previous authorization from the Board, staff continues to implement the 
Cruise Ship Terminal (CST) Shore Power Project at the B Street and Broadway Piers. 
Staff originally identified six (6) major agreements necessary to expedite and complete 
the CST Shore Power Project. Each of the six (6) agreements included a separate cost 
estimate and required Board approval. When totaled, it was estimated that this project 
would cost $6.9 rnillion. For clarity, all six (6) agreements, along with original cost 
estimates and variances, are listed in the table below: 


SHORE POWER AGREEMENT ESTIMATE / 

tND COST SUM 

MARY 

Agreement 

Estimate 

Actual 

Variance 

(1) Design Coordination w/ Cochran 




(2) Consulting Services - Shore 

Power Infrastructure Design w/ EPI 

$250,000 

$252,000 

($2,000) 

(3) Equipment Purchase from 

Cochran 

$2,600,000 

$2,633,897 


(4) Construction Coordination by 
Cochran - included in (3) above 

$200,000 

$0 

• $200,000 

(5) Construction Contract 
(per this agenda) 

HHH 

$1,764,216 

$35,784 

Construction Contingency (8%) 

$0 


($133,626) 

(6) SDG&E infrastructure Upgrades 


$1,964,261 


Subtotal 


$6,900,000 

$0 


The Board has authorized ail but one of these agreements. The final agreement to 
allow implementation of this project is the subject of this agenda. Staff recommends 
award of the construction contract listed as item No. five (5} in the amount of 
$1,764,216. Once executed, the total cost of all agreements Is $6,766,374. An 8% 
construction contingency ($133,626) is included in the table above, bringing the total 
cost estimate of the project to $6.9 million. 
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For this final component of the project, construction plans and specifications were 
advertised beginning January 28, 2010. Bids were opened on March 1, 2010. A total 
of four (4) constmction bids were received ranging from $1,764,216 to $2,817,700 as 
listed in the following table: 


Company 

Bid Amount 

Location 

NEWest Construction Co., Inc. 

$1,764,216 

San Diego 

3D Enterprise Inc 

$2,126,000 

San Diego 

Chula Vista Electric Co. 

$2,536,164 

Chula Vista 

Marathon Construction Corporation 

$2,817,700 

Lakeside 


The lowest responsive bid was received by NEWest Construction Company. Inc., in the 
amount of $1,764,216. The Engineer’s construction cost estimate for this work was 
$1,800,000. 

In conclusion, Staff recommends that the Board approve the Resolution adopting plans 
and specifications and awarding Contract No. 2009-28, to NEWest Construction 
Company, Inc. for the B Street Pier and Broadway Pier Cold Ironing Project, San Diego, 
California in the amount of $1,764,216. 

Port Attorney's Comments: 

The Port Attorney has reviewed and approved the requested document for form and 
legality. 

Environmental Review: 

A Coastal Development Permit (Permit No CDP-2010-001, Document No. 52970) was 
issued for the subject project in January 2010 per Board resolution 2010-08 in 
accordance with the requirements of CEQA. 

Equal Opportunity Program:' 

Due to limited sub participation opportunities, no SBE goal was established for this 
opportunity. 

PREPARED BY : Yesht Mulugeta 

Capital Project Manager. Engineering/Construction 


San Diegg United Pori Oistnct Board Meeting ~Apnl 6,2010 


















AGENDA ITEM 34 


SAN DIEGO UNIFIED PORT DISTRICT 


DATE: April 6, 2010 


SUBJECT: DISCUSSION OF POSSIBLE LEGISLATION OF INTEREST TO THE 
SAN DIEGO UNIFIED PORT DISTRICT^ STATUS REPORT AND 
DIRECTION TO STAFF IF ANY 

EXECUTIVE SUMMARY ; 

: Update on Senate Bill 1039, by Senator Denise Moreno Ducheny. This bill would 
authorize the Port to provide “unspecified" revenues from Port-operated marine 
terminals to member cities in which the marine terminals are located - National City and 
San Diego. 

A joint meeting to discuss this bill has been scheduled for March 26,2010, with Senator . 
Ducheny, the City of National City, the City of San Diego and Port staff. 

Other recently-introduced bills of interest to the Port will be discussed. 

RECOMMENDATION : 

Continue to oppose Senate Bill 1039 due to the possible long-term financial detriment 
to the Port's ability to fund infrastructure and projects along state tidelands and on 
behalf of the state of California. 

FISCAL IMPACT : 

The fiscal impact of Senate Bill 1039 has not yet been determined. Senate Bill 1039 is 
not specific to the percentage of or total of maritime revenue. 

COMPASS STRATEGIC GOALS : 

This agenda item supports the following Strategic Goal(s). 

M PrcHTiote the Port’s maritime industries to stimulate regional economic vitality, 
js Enhance and sustain a dynamic and diverse waterfront. 

dj Protect and Improve the environmental conditions of San Diego Bay and the 
^ Tidelands. 

ra Ensure a safe and secure environment for people, property and cargo. 

@ Develop and maintain a high level of public understanding that builds confidence 
and trust in the Port. 

Q Develop a high-performing organization through alignment of people, process and 
systems. 

® Strengthen the Port’s financial performance. 

□ Not applicable. 


ACTION TAKEN; 04-06-2010 - Board voted to oppose Senate Bill 1039 and directed 

staff to form Maritime Enhancement Advisory Committee. 
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DISCUSSION : 

Staff will provide an update about the joint meeting held on Friday, March 26,2010. 

Port Attorney’s Comments: 

The Port Attorney will continue to monitor and analyze the proposed bill In coordination 
with staff. 

Environmental Review: 

This proposed Board action is not subject to CEQA, as amended. 

Equal Opportunity Program: 

Not applicable. 

PREP/tf^ED BY : Irene McCormack 

Assistant Vice President 

Government Relations and Communications 


1 


San Diego Unified Port District BoardMeeting - April 6,2010 




AGENDA ITEM 36 


SAN DIEGO UNIFIED PORT DISTRICT 


DATE: April 6,2010 

'' 

SUBJECT: RESOLUTION AUTHORIZING LETTER OF INTEREST TO SUPPORT 
LOUIS VUITTON TROPHY - AMERICA’S CUP EVENTS ON SAN 
DIEGO BAY 

EXECUTIVE SUMMARY : 

Staff recommends that the Board authorize issuance of a Letter of Interest indicating 
the enthusiasm and capability of the San Diego region to take the lead in location 
sponsorship for the Louis Vuitton Trophy and supporting the America's Cup sailing 
races. San Diego can provide many levels of support including land and water event 
venues, sponsorships, and team base camp sites on San Diego Bay. 

A Letter of Interest is the first step needed for the World Sailing Teams Association SA 
(WSTA), who organizes the America's Cup, to consider San Diego as a potential 
location for an event such as the Louis Vuitton Trophy. Identification of potential sites 
for team base camps such as the Oracle/BMW team camp at Fifth Avenue Landing in 
2008/2009, potential venues for the Louis Vuitton Trophy, and the numerous maritime 
visitor support services would be included in the Letter of Interest.. If the WSTA selects 
San Diego, the next step would be to negotiate a Memorandum of Understanding to 
partner with the WSTA regarding producBon of an event. 

RECOMMENDATION : 

AdopI a Resolution authorizing a Letter of Interest to support the Louis Vuitton Trophy - 
America's Cup Events on San Diego Bay. 

FISCAL IMPACT ; 

There is no fiscal impact associated with the Letter of Interest. 

COMPASS STRATEGIC GOALS : 

A Letter of Interest supporting the Louis Vuitton Cup - America's Cup Events on Sari 
Diego Bay supports a dynamic and diverse waterfront, would bring numerous economic 
benefits to the regional economy. 

This agenda item supports the following Strategic Goal(s). 

S Promote the Port's maritime industries to stimulate regional economic vitality. 

§ Enhance and sustain a dynamic arid diverse waterfront. 


ACTION TAKEN: 04-06-2010 - Resolution 2010-59 
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S Protect and improve the environmental conditions of San Diego Bay and the 
. Tidelands. 

® Ensure a safe and secure environment for people, property and cargo. 

^ Develop and maintain a high level of public understanding that builds confidence 
and trust in the Port. 

H. Develop a high*performing organization through alignment of people, process and 
systems. 

f Strengthen the Port's financial performance. 

Not applicable. 

DISCUSStON ; 

The Port Tenant's Association is working closely with the District and many interested 
stakeholders to explore the potential of sponsorship with the WSTA for the Louis 
Vuitton Trophy - America's Cup Races. Meetings have been held with civic leaders, 
member cities and port tenants including the yacht clubs. Since San Francisco’s 
Golden Gate Yacht Club is the official owner of the Cup and likely location for the 
America’s Cup races, San Diego’s support of America’s Cup teams and events could 
have a very positive economic impact for the State of California. 

San Diego has historically supported sailing and the America’s Cup, and is a world- 
class venue for sailing events. Besides great weather for sailing, San Diego offers a 
wide range of services and activities that are needed to stage a successful event such 
as the Louis Vuitton Trophy and team base camp sites; many host accommodations in 
close proximity to downtown and waterside venues; and substantial focilities to support 
mega yachts which are likely to come to events along the Pacific coast. 

Staff recommends that the Board authorize Issuance of a Letter of Interest indicating 
the capability of the San Diego region to take the lead in supporting the America’s Cup 
sailing races. 

Port Attorney’s Comments: 

The Port Attorney has reviewed and approved the requested document for form and 
legality. 

Environmental Review: 

This proposed Board action is not subject to CEQA, as amended. 

Equal Opportunity Program: 

Not Applicable 

PREPARED BY : • Karen J. Weymann 
Director. Real Estate 


San Disgo Unified Port District Board Meeting - April 6,2010 




_ AGENDA ITEM 37 

SAN DIEGO UNIFIED PORT DISTRICT 


DATE; April 6. 2010 


SUBJECT: RESOLUTION SELECTING AND AUTHORIZING THREE-YEAR 
MARKETING AND ADVERTISING SERVICE AGREEMENT, WITH TWO 
ONE YEAR OPTIONS, AND AUTHORIZE FUNDING IN AN AMOUNT 
NOT TO EXCEED $550,000 FOR FY10-11 WITH MJE MARKETING 
SERVICES, INC. 

EXECUTIVE SUMMARY : 

The San Diego Unified Port District issued a request for proposals (RFP) seeking 
advertising and marketing services for a three-year period with provisions that funding is 
subject to approval of the Board of Port Commissioners annually. Sixteen proposals 
were received and reviewed by Port staff. Five firms were selected for interviews based 
on the criteria outlined in the RFP. 

Five applicants were interviewed by a review panel consisting of Port staff and key 
stakeholders. The review panel evaluated each applicant on experience of proposed 
staff, approach to the project, capability to perform, cost and price and firm's relevant 
experience and media purchasing volume. The review team is recommending the 
Board select MJE Marketing Services, Inc. (MJE) to continue as the Port’s agency of 
record to perform requested services in support of the Port’s strategic plan and 
marketing programs. 

RECOMMENDATION : 

Resolution selecting and authorizing three-year marketing and advertising service 
agreement, with two one-year options, and authorize funding in an amount not to 
exceed $550,000 for FY10-11 with MJE Marketing Services, Inc. 

FISCAL IMPACT : 

Funds are Included in the Marketing Department’s proposed FY 10/11 operating 
budget, Professional Services Account. Approval of this agenda item will commit funds 
for this line item of the proposed budget. The preliminary FY 10/11 budget vyrill be 
presented to the Board on April 29, 2010. 

COMPASS STRATEGIC GOALS : 

Entering into this agreement will facilitate the following: 

• I 

1. Drive business and incremental revenue to the Port’s visitor serving 
businesses 


ACTION TAKEN: 04-06-2010 - Resolution 2010-60 
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2. Assist in stimulating of the regional economy in the cruise and maritime 
sectors 


3. Increase public understanding of the Port and its operation 


This agenda item supports the following Strategic Goal(s}. 


M 





Promote the Port's maritime Industries to stimulate regional economic vitality. 
Enhance and sustaln'a dynamic and diverse waterfront. 

Protect and improve the environmental conditions of San Diego Bay and the 
Tideiands. 

Ensure a safe and secure environment for people, property and cargo. 

Develop and maintain a high level of public understanding that builds confidence 
and trust in the Port. 

Develop a high-performing organization through alignment of people, process and 
systems. 

Strengthen the Port's financial performance. 

Not applicable. | 


DISCUSSION: 


Five applicants were Interviewed by a review panel consisting of the following: 
Commissioner Stephen P. Cushman, Sharon Cloward, Executive Director, San Diego 
Port Tenants and Port staff representing Communications, Procurement Services, 
Marketing and Contracts. The companies interviewed were MJE Marketing Services, 
Inc. Mentus Marketing & Advertising, Pacific Municipal Consultants, Greenhaus and 
Advanced Marketing Strategies. The group participated in a facilitated process to 
determine the company with the most appropriate skills to meet the Port of San Diego's 
RFP requirements. 


The five companies were rated on a point system wth one being the highest rank per 
vote. MJE Marketing, Inc. ranked 6, thus the review team is recommending MJE 
Marketing. Inc. for Board approval due to the comprehensive program of work. The 
lowest scores thus the highest ranking went to; 


MJE Marketing, Inc. earned 6 points (low is favorable in this vote) and Mentus 
Marteting & Advertising earned 10 points. MJE Marketing, Inc. presented an excellent 
package demonstrating depth of experience in working with public agencies including 
prior work at the Port of San Diego, San Diego Regional Economic Development 
Corporation and numerous travel and tourism related establishments. Additionally, 
MJE has partnered with Initiative Media to maximize the Port’s media buy opportunities. 
MJE offered the most complete package and capability to assist the District in achieving 
the goals established in the Port’s strategic plan. 


San Diego Unified Pori Disirfct Board Meeting - April 6,2010 
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Mentus Marketing & Advertising: Mentus ranked second and brought a highly 
experienced, welUrounded and capable staff that conveyed a logical approach to 
serving the Port's needs. Mentus did not demonstrate the media buying power required 
for the most competitive cost'-and price available for Port projecte. Mentus did not 
display the expected attention to detail in their written work and proposal. 

MJE Marketing, Inc. agreed to a retainer that covers a'set fee to include MJE staff time, 
production costs, creative development, strategic planning media purchase and other 
services as outlined in the contract to be fiscally responsible In the current contracted 
economy. MJE is utilizing Initiative Media to place the Port's broadcast media buys at 
a low negotiated rate due to bulk with no mark up to the Port of San Diego. 


Firm 


Score 

MJE Marketing Services 


6 

Mentus Marketing & Advertising 


■ 10 

Pacific Municipal Consultants 


21 

Greenhaus 


17 

Advanced Marketing Strategies 


21 


The advertising and marketing services agency funds will be used for program 
development to achieve goals as outlined in the Ports strategic plan. The Marketing 
and advertising services performed under this agreement are integrated with the 
communications and public relations efforts of the Port in a comprehensive effort to 
assist the Port in achieving its strategic goals to create and sustain a vibrant waterfront 
(Big Bay, Cruise, Maritime, Working Waterfront initiatives) environmental stewardship 
(Green Port initiative) and community service (Public Art, Community Outreach, 
Maritime Education, and overall corporate advertising and promotion). These services 
are not available in house nor is there capacity of staff to carry out these' 
responsibilities. 




Media purchases in support of tenant programs i.e. Big Bay, 
Maritime Education, Cruise, Environmental, Public Art, Public 
outreach. Corporate and strategic planning initiatives, real estate 
and maritime and other initiatives as directed by Port staff and 
Marketing and Public Relations Committee - 60% 

$330,000.00 

Monthly set fee to cover MJE staff time. Production costs, Creative 
develc^ment. Strategic planning. Development of overall 
campaigns and Marketing programs, Copywriting, Administration, 
implementation, weekly status meetings, production, media analysis 
and research, tenant presentations and meetings, and webs'ite 
development for bigbay.com and sandiegocruiseport.com - 40% of 
total ' 

$220,000.00 

Total 

$550,000.00 


San Diego Unified Port Kstrict Board Meeting - April 6,2010 
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Port Attorney’s Comments: 

1 

The Port Attorney has reviewed and approved the requested document for form and 
legality. 

Environmental Review: 

This proposed Board action is not subject to CEQA, as amended. - 


Equal Opportunity Program: 

The recommended firm, MJE Marketing Services, Inc., a certified Small Business. 
Enterprise, identifi^ one small business sub-consultant. 

PREPARED BY : Jackie Williams • 

Manager of Marketing 



} 
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PROMISSORY NOTE 


$12,500,000.00 San Diego, California May 6,2010 

FOR VALUE RECEIVED, SAN DIEGO CONVENTION CENTER 
CORPORATION, INC, a California corporation (“Maker’0, promises to pay to FIFTH 
AVENUE LANDING, LLQ a California limited liability company, or order (“Payee”), at 1311 
First Avenue, Coronado, California 92118, or at such other place(s) as Payee may designate from 
time to time in writing, the principal sum of Twelve Million Five Hundred Thousand Dollars 
($12,500,000,00), together with interest on the unpaid principal balance at the rate of five and 
twenty-seven hundredths percent (5.27%) per armum (365 days) from the date of this Promissory 
Note until the principal is paid in full. 

Payments of principal and interest shall be made as provided below in the paragraph 
entitled “PAYMENT OF PRINCIPAL AND INTEREST.” | 

PAYMENT OF PRINCPAL AND INTEREST 

Commencing on the date one (1) year following the date of this Promissory Note, and 
continuing on that same date each year thereafter, Maker shall pay to Payee payments of Five 
Hundred Thousand Dollars ($500,000.00), which will be applied first to accrued but unpaid 
interest and then to principal. This payment will continue until the first to occur of the following 
events, at which time the unpaid principal balance, and all accrued but unpaid interest, shall be 
due and payable: (1) The date five (5) years after the date of this Promissory Note; (2) upon 
Maker obtaining the funding of its financing in connection with the Expansion Option as 
described in the Lease that is security for this Promissory Note; (3) upon termination of the 
Expansion Option for any reason as described in the Lease that is security for this Promissory 
Note; or (4) upon notice in writing from Maker that it elects to abandon its project for the 
Expansion as described in the’ Lease, and to terminate the Expansion Option. 

In the event any payment is not received by Payee within five (5) days following its due 
date, a late charge equal to three percent (3%) of the payment shall be due from Maker to Payee 
in addition to the payment that is otherwise due. Maker acknowledges that this late charge is 
intended to reimburse Payee for administrative expenses incurred by Payee due to Maker’s 
failure to make timely payments. 

PREPAYMENT PRIVILEGE 

Principal and/or interest may be prepaid in whole or in part at any time without penalty or 
premium. 

SECURITY I 

This Promissory Note is secured by Deed of Trust with Assignment of Rents of even 
date herewith (the “Deed of Trust”) covering Maker’s leasehold interest set forth in that certain 
Amended, Restated and Combined Uase with the San Diego Unified Port District (the “Lease”) 
for that certain real property located at 600 Convention Way, San Diego, CA 92101 (the 
“Property”). Payee acknowledges that Maker’s obligations under this Promissory Note are non¬ 
recourse. I 


ijs\riflhavelanding\sdcccVlocs\prom.note.(k)lnjst(SI2.5in).3.doc 



ACCELERATION 

In the event that Maker shall default in the payment of installment when due, or in the 
payment of any late charge incurred in connection with a late installment payment, or is 
otherwise in default of the Lease or the Deed of Trust and has not cured same ■wthin any 
applicable cure period, the whole sum of the principal balance, and all accrued interest thereon, 
shall become immediately due and payable at the option of Payee without notice to Maker. 

DUE ON SALE; Should Maker sell, convey, transfer, assign, further encumber, or 
alienate the Property, or any part thereof, or any interest therein, or agree to do so, or be divested 
of Maker’s title or any interest therein in any manner or way, whether voluntarily or 
involuntarily, without the written consent of Payee, Payee may declare the whole sum of the 
principd balance, and all accrued interest thereon, immediately due and payable at the option of 
Payee without notice to Maker. Consent to one such transaction shall not be deemed to be a 
waiver of the right to require such consent to future or successive transactions. 

ATTORNEYS’ FEES 

If Payee refers this Promissory Note or the Deed of Trust securing this Promissory Note 
to an attorney for collection or seeks legal advise following a default urider this Promissory Note 
or the Deed of Trust securing this ^omissory Note; or if an action is instituted on this 
Promissory Note or the Deed of Trust securing this Promissory Note; or if any other judicial or 
non-judicial action is Instituted by Payee or any other person in connection with this Promissory 
Note or the Deed of Trust securing this Promissory Note, and an attorney Is employed by Payee 
to appear in any such action or proceeding to reclaim, sequester, protect, preserve, or enforce 
Payee’s interest, including, but not limited to, proceedings to foreclose on this Promissory Note 
and/or the Deed of Trust securing this Promissory Note, proceeding under the Federal 
Bankruptcy Code, proceedings in connection with any state or federal tax lien, or proceedings to 
enforce an assigrunent of rents or for the appointment of a receiver, then Maker, and every 
person who assumes the obligations evidenced by this Promissory Note and/or who assumes or 
takes subject to the Deed of Trust securing this Promissory Note, jointly and severally, promise 
to pay reasonable attorneys' fees for services performed by P^ee’s attorney, and all costs and. 
expenses incurred incident to employment. 

MISCELLANEOUS 


Principal and interest are payable in lawful money oft 

a n l__1_ __ 


he United States. Time is of the 


essence in the performance of Maker’s obligations under this Promissory Note. 


Maker: 


SAN DIEGO CONVENTION CENTER 
CORPORATION, INC., 
a California corporation 


By: 


jrma corporation 

Its i- 
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AnRFF.MKNT REGARDING ASSIGNMENT IN LIEU OF FORECLOSURE 


THIS AGREEMENT REGARDING ASSIGNMENT IN LIEU OF FORECLOSURE 
C‘Agreement”) is entered into on June |9, 2015 (“Effective Date”), by and between San Diego 
Convention Center Corporation, Inc. (“Borrower” or “Assignor”), a California nonprofit public 
benefit corporation whose address is 111 West Harbor Drive, San Diego, California 92101, and 
Fifth Avenue Landing, LLC (“Lender” or “Assignee”), a California limited liability company 
whose address is 1311 First Street, Coronado, California 92118. Borrower and Lender are 
sometimes referred to in this Agreement collectively as the “Parties” and individually as a 
“Party.” 


RECITALS 

A. On or about May 6, 2010, Lender made a loan to Borrower (“Loan”) in 
connection with an Assigrunent and Assumption of Lease Agreement (“2010 Assignment”), 
which transferred Lender’s interest, as lessee, in a lease agreement with the San Diego Unified 
Port District (“Port”), as lessor, for the real property commonly known as 600 Convention Center 
Way, San Diego, California (“Property”). The lease agreement was originally dated as of 
October 9, 1984, but was subsequently assigned, amended, and restated numerous times. In 
connection with the 2010 Assignment, the Port and Borrower entered into an Amended, Restated 
and Combined Lease for the Property dated April 6,2010 (“Lease”). 

B. As evidence of the Loan, Borrower executed a Promissory Note dated May 6, 
2010 (“Note”), in the principal amount of $12,500,000.00, in favor of Lender. 

C. The Note is secured by a Deed of Trust and Assignment of Rents dated May 6, 
2010 (“Deed of Trust”) on Borrower’s interest in the Property under the Lease. The Deed of 
Trust was recorded in the Official Records of San Diego County on May 7, 2010, as Instrument 
No. 2010-0230907. 

D. All principal and unpaid interest under the Note was due and payable in one lump 
sum payment on or before May 6, 2015 (“Maturity Date”), Borrower is in defeult under the 
Note because Borrower has failed to pay any portion of the outstanding balance of the Loan as of 
the Effective Date. 

E. In order to avoid financial hardship and damage to reputation to Borrower, 
Borrower has agreed to resolve Borrower’s default by the assignment of Borrower’s interest in 
the Lease and the Property to Lender (or Lender’s designee), in lieu of foreclosure under the 
Deed of Trust. 

F. The Parties have anticipated the transfer of the Lease interest upon default under 
the Loan as provided in Section 9(h) of the Lease without the prior consent of the Port provided 
Lender agrees in writing to assume each and every obligation imder the Lease. 

G. Lender desires to accept the assignment of Borrower’s interest in the Lease and 

the Property pursuant to this Agreement to avoid the necessity of litigation, foreclosure, and the 
delays associated .therewith, and Lender acknowledges that the provisions of this Agreement 
directly benefit Lender in this regard. _^ 

BORROWER ' LEIWER 
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H. This Agreement shall secure the terms and obligation of the Parties as provided 
by the ASSIGNMENT OF LEASEHOLD INTEREST IN LIEU OF FORECLOSURE, 
(“Assignment in Lieu”) to be recorded in the Official Records of San Diego County, California 
immediately upon full execution of this Agreement. 

NOW, THEREFORE, for and in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
the Parties do hereby agree as follows: 

TERMS AND CONDITIONS 

I. Recitals . 

I. I Incorporation of Recitals . The above recitals are incorporated as material 
terms of this Agreement. 

2. Transfer of Property . 

2.1 Assigned Property . Subject to the terms, provisions, conditions, 
covenants, and agreements herein contained, at execution of this Agreement Borrower agrees to, 
and hereby does, assign, transfer, and convey to Lender, or an entity designated by Lender, and 
Lender agrees to acquire from Borrower, absolutely and free of any right of redemption or other 
right or interest of Borrower or anyone claiming by, through, or under Borrower subject to a title 
report as mutually agreed upon by the Parties, the following real and personal property 
(collectively, the “Assigned Property”): 

(a) Assignment in Lieu: All of Borrower’s right, title, and interest in 
and to the Lease and the Property, and all easements, rights, tenements, and appurtenances 
thereunto belonging or appertaining to the Property, which shall be evidenced by Borrower’s 
execution and delivery of the Assignment in Lieu attached to this Agreement as Exhibit “1” and 
incorporated by this reference. The date of such execution and delivery shall be the “Closing 
Date.” 


(b) Assignment of Licenses: All of Borrower’s right, title, and interest 
in and to all of the following specified contracts, leases, subleases, licenses, and other 
agreements to use or occupy all or any part of the Property (each a “License,” and collectively, 
the “Licenses”), together with (i) all rents and other sums due, accrued, or to become due under 
each such Licenses, (ii) all rents and other sums due that are received and allocable to periods 
after the Maturity Date, (iii) all guarantees by third parties of the tenants’ obligations under any 
such License, (iv) any and all security deposits under the Licenses (including both cash and non¬ 
cash items given as security deposits), together with all interest thereon, subject, however, to the 
rights of tenants therein, if any, and (v) all claims against tenants under the Licenses or against 
the guarantors thereof: 

(i) License No. 1505110: Padres, L.P. - Padres/Concert 
Boneyard; 

# 

( (ii) License No, 1506086: Hartmann Studios Incorporated - 
Cisco Live 2015 - CDW “Bus Stop”; 

7 ^ / 
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(iii) License No. 1506011: Cisco Systems, Inc. - Cisco 
Systems/Cisco Live 2015; 

(iv) License No. 1507004: San Diego Comic-Con, Inc. - San 
Diego Comic Con 2015; 

(v) License No. 1507081: Hadley Media, Inc. - Adult Swim 
Footprint - Hadley Media ICW/Comic Con; and 

(vi) License No. 1509095: San Diego Fireman’s Relief 
Association ~ San Diego 9/11 Memorial Stair Climb - 
2015. 

(vii) License No. 15-2191-R: AT&T Cell on Wheels - Comic- 
Con 2015. 

(viii) License No. 14-2100-R: Verizon Wireless 

Telecommunications Facility Temporary Site License. 

The Licenses are transferred, conveyed, assigned, and set over unto Assignee subject to the terms 
of this Agreement. Assignee hereby agrees and covenants to honor and abide by all of the terms 
and obligations of the Licenses occurring after the Closing Date. In connection with this 
assignment, on the Closing Date, Assignor shall make a payment to Assignee of $66,775.00 for 
the rents collected and paid in connection with the Licenses. 

(c) Agent/Managemerti of License: The Parties agree and 

understand that the San Diego Comic-Con event is a large and complex event which requires 
certain logistical expertise. Assignor has the required experience to manage the Comic-Con 
event and Assignee agrees to allow Assignor to act as its agent under License No 1507004 and 
1507081 for the term of said Licenses (collectively the “Managed Licenses”). Assignor shall 
provide all required rents and other sums due that are received and allocable to periods after the 
Maturity Date pursuant to Section 2.1(b), however, Assignor shall remain the primary contact 
and shall act as Assignee’s agent for the Managed Licenses. 

(d) General Assignment: All other tangible and intangible personal 
property, equipment, and supplies located at or used in connection with the leasing, management, 
use, or operation of the Property including, but not limited to; 

(i) All of Assignor’s right, title, and interest in and to any 
service, supply, and maintenance contracts and equipment leases related to the Property 
(collectively, the “Assigned Contracts”), including, without limitation, the right to sue any 
obligor thereto for any breach of any covenant, agreement, representation, warranty, or guarantee 
contained therein, if and to the extent assignable. 

(ii) All of Assignor’s right, title, and interest in and to any 
licenses, permits, certificates of occupancy, and franchises issued by any federal, state, county, 
or other governmental authority relating to the use, maintenance, or operation of the Property, 
running to, or in favor of Assignor or the Property (collectively, the “Licenses and Permits”). 

'borrower lender 
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(iii) All of Assignor’s right, title, and interest in and to any 
tangible and intangible personal property, equipment, and supplies located at or used in 
connection with the leasing, management, use, or operation of the Property including, but not 
limited to, lists of prospective tenants, advertising material, and assignable utility contracts 
(together, the “Personal Property”). 

2.2 Rejected Licenses . The Licenses do not include and the Parties do not 
agree to an assignment or transfer of any contracts, leases, subleases, licenses, and other 
agreements to use or occupy all or any part of the Property not specified in Section 2.1(a) above, 
including the following specified agreements, (each a “Rejected License” and collectively, the 
“Rejected Licenses”); 

(a) License No. 1506083: San Diego Symphony Orchestra Association 
- San Diego Symphony 2015 Summer Pops Parking; and 

(b) License No. 1509068: Competitor Group, Inc. - TriRock Triathlon 
Series San Diego 2015. 

Assignor covenants and agrees to terminate the Rejected Licenses and to refund any deposits or 
monies in connection with same, if applicable. Assignee covenants and agrees to negotiate in 
good faith with the licensee parties under the Rejected Licenses in order to pursue mutually 
satisfactory agreements with respect to the matters in the Rejected Licenses. 

3. Special Provisions of Lease. 

3.1 The Parties have anticipated the transfer of the Lease upon default of the 
Loan pursuant to Section 9(h) of the Lease without the prior consent of the Port. The terms and 
conditions of the assignment due to a deed in lieu of foreclosure require that Lender assume the 
Lease obligations as provided in Section 9(h)(3) of the Lease: 

Assume Lease Obligations. Before FIFTH AVENUE UNDING, LLC 
acquires the leasehold interest, by way of foreclosure, deed-in-lieu of 
foreclosure, or any other form of transfer of assignment involving FIFTH 
A VENUE LANDING, LLC taking possession or control of the Premises it 
shall, as an express condition precedent, provided that FIFTH A VENUE 
LANDING, LLC is a tenant in good standing under Lessor's current 
leasing policy, agree in writing to assume each and every obligation under 
the Lease. Furthermore, before FIFTH A VENUE LANDING, LLC, may 
subsequently assign or sublease all or any portion of the leasehold 
interest, it shall, in each instance, obtain Lessor's prior written consent. 
As a jurther consideration to any such transfer of the Lease to FIFTH 
A VENUE LANDING, LLC, Lessor may require, in its sole and absolute 
discretion, that the individual principals of FIFTH AVENUE LANDING, 
LLC execute a personal guaranty of all Lease obligations hereunder. 

3.2 This Agreement and the Assignment in Lieu are made pursuant to the 
terms of Section 9(h) of the Lease. 

‘ 
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4. 


Consideration. 


4.1 Release . In consideration for Borrower’s transfer of the Assigned 
Property to Lender, or an entity designated by Lender, and subject to the terms, provisions, and 
conditions herein, Lender covenants and agrees not to bring any legal action or pursue any other 
available remedies against Borrower under the Note and the Deed of Trust arising out of 
Borrower’s delinquency and indebtedness as of the Effective Date. 

5. Representations and Warranties . 

5.1 Re presentations and Warranties of Lender . Lender represents and 
warrants to Borrower as follows: 

(a) Lender is a duly formed, organized, and validly existing limited 
liability compajiy in good standing under the laws ol'the State of California. Lender has the 
right, power, and authority to execute this Agreement and to perform its obligations under this 
Agreement. The execution and delivery of this Agreement by Lender and the performance by 
Lender under this Agreement has been authorized by all necessary action of Lender. 

(b) Lender represents and warrants, to its actual knowledge without 
duty of inquiry, it qualifies as a tenant in good standing under the current leasing policy of the 
Port, and agrees and covenants to assume each and every obligation under the Lease 

5.2 Representations and Warranties of Borrower . Borrower represents and 
warrants to Lender as follows: 

(a) Borrower is a duly formed, organized, and validly existing 
corporation in good standing under the laws of the State of California. Borrower has the 
capacity, right, power, and authority to execute this Agreement and to perform its obligations 
hereunder and to consummate the transaction described herein contemplated by this Agreement, 
including the execution and delivery of all documentation required by this Agreement. The 
execution, delivery, and performance of this Agreement by Borrower does not breach, conflict 
with, or contravene: (i) the provisions of Borrower’s articles of incorporation or bylaws; (ii) any 
agreement, instrument, document, or indenture to which Borrower is a party or by which 
Borrower is bound; (iii) any applicable law; or (iv) any Judgment, writ, or order directed to 
Borrower by which Borrower may be bound. 

(b) Borrower has not filed a petition in any case, action, or proceeding 
under the Bankruptcy Code or any similar state law; no petition in any case, action, or 
proceeding under the Bankruptcy Code or any similar state law has been filed against Borrower 
that has not been dismissed or vacated; and Borrower has not filed an answer or otherwise 
admitted in writing insolvency or inability to pay debts or made an assignment for the benefit of 
creditors or consented to an ^pointment of a receiver or trustee of all or a material part of their 
property. The transaction contemplated herein is not a preference, voidable transfer, fraudulent 
conveyance, or otherwise in violation of the Bankruptcy Code or any other similar state or 
federal law. 
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(c) There are no unpaid bills or invoices for labor, services, or vv^ork 
performed upon the Property or within the improvements thereon, or for materials or supplies 
furnished or delivered to, or in connection with the Assigned Property, that could result in the 
filing of mechanic’s, materialmen’s, or laborer’s liens on the Assigned Property. 

(d) The Assigned Property is in compliance with all applicable 
governmental laws and Borrower has not received notice and does not have knowledge that the 
Assigned Property does not comply therewith. 

(e) Borrower has not received any notice of, and has no knowledge of, 
any pending condemnation proceeding or conveyance in lieu thereof, or threatened rezoning, of 
the Properly or any portion thereof. 

(f) Borrower has valid leasehold title to the Property and has good 
title to the other components of the Assigned Property and there are no existing liens, 
encumbrances, agreements, encroaclunents, overlaps, special assessments, claims, leases, 
tenancies, other adverse interests, or defects upon or affecting the Assigned Property. Upon the 
assignment of the Lease to Lender, or an entity designated by Lender, Lender will acquire and 
have a good, marketable, and indefeasible leasehold interest in the Property. 

(g) No authorization or approval of any governmental authority is 
required to be obtained by Borrower in connection with its execution, delivery, and performance 
of this Agreement or the other Borrower Dociunents. 

6. No Merger . 

6.1 Merger . Notwithstanding Lender’s acquisition of the Property, the Deed 
of Trust shall not be cancelled, shall survive the execution of this Agreement and delivery of any 
assignments or releases, and shall remain in full force and effect after the transaction 
contemplated by this Agreement has been consummated. The Parties further agree that the 
interest of Lender in the Property after Lender’s acquisition of the Property shall not merge with 
the interest of Lender in the Property under the Deed of Trust. It is the express intention of each 
of the Parties hereto (and all of the conveyances provided for in this Agreement shall so recite) 
that such interests of Lender in the Property sh^l not merge, but be and remain at all times 
separate and distinct, notwithstanding any union of said interest in Lender at any time by 
purchase, termination, or otherwise and that the lien of the Deed of Trust in the Property shall be 
and remains at all times a valid and continuous lien on the Property until and unless released of 
record by Lender or its successors and assigns. 

7. Miscellaneous . 

7.1 Entire Agreement . This Agreement, the exhibits attached hereto, and all 
other instruments and documents executed and delivered at execution of this Agreement by 
either Party hereto, embody the entire agreement between the Parties in connection with the 
transaction contemplated hereby and there are no oral or parol agreements, representations, or 
inducements existing between the Parties relating to the transaction contemplated hereby that are 
not expressly set forth herein and covered hereby. This Agreement may not be modified except 
in writing signed by all of the Parties. 

' " 1 ^ / 
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7.2 Successors and Assigns . This Agreement shall be binding upon and shall 
inure to the benefit of the Parties and the respective parents, subsidiaries, administrators, 
representatives, successors, and assigns. 

7.3 Waivers . No waiver by any Party at any time of any breach of any 
provision of this Agreement shall be deemed a waiver of a breach of any other provision herein 
or a consent to any subsequent breach of the same or any other provision. If any action by any 
Party shall require the consent or approval of another Party, such consent or approval of such 
action on any one occasion shall not be deemed a consent to or approval of such action on any 
subsequent occasion or a consent to or approval of any other action on the same or any 
subsequent occasion. 

7.4 Time Is Of Essence , 'fhe Parties agree that time is of the essence in this 

transaction. 

7.5 Governing Law . This Agreement shall be governed by and interpreted in 
accordance with the laws of the State of California. 

7.6 Lender’s Liability . Except to the extent expressly provided in the 
Borrower Documents, Lender is not assuming any obligations or liabilities of Borrower. 

7.7 Survival . The terms and provisions of this Agreement shall survive the 
execution and delivery of the documents to be delivered to Lender pursuant to this Agreement. 

7.8 Execution in Counterparts . This Agreement may be executed in 
counterparts, each of which shall be deemed an original but all of which together shall constitute 
one and the same instrument. 


[SIGNATURE PAGE TO FOLLOW] 


" 77 ^ t 
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IN WITNESS WHEREOF, and intending to be legally bound hereby, the Parties hereto 
have executed this Agreement as of the day and year first above written. 

BORROWER: LENDER: 

SAN DIEGO CONVENTION CENTER FIFTH AVENUE LANDING, LLC, 
CORPORATION, INC., a California limited liability company 

a California nonprofit public benefit 
corporation 
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CALIFORNIA ALL PURPOSE ACKNOWLEDGMENT 


j A notary public or other officer completing ttiis certificate verifies only the identity of the individual who signed 
I the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that 
! document. 



STATE OF CALIFORNIA 


COUNTY OF 


On tST b efore me, 

^Public, 

Date 

personally appeared. 



S (Cc^ 




JMotary 




(here insert nanie and title of the ofScer) 


who proved to me on the basis of satisfactory evidence to be the personfs) whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their authorized capacity(ies), and tihat by his/her/their signature(s) on the instrument 
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument 

I certify under PENALTY OF PERJURY under the laws of tihe State of California that the 
foregoing paragraph is true and correct. 


.WITNESS my hand and official seal. 




J(MIIS.ROSE 
COMM. #2079115 
Notey Putrfie • CaBtamla 


' OmDI^ioCourV " 


Description of Attached Document 

Title or lype of Document_ Number of Pages: 

Document Date:_Other:_ 


2015 Anosiillc Scrvicc^7()7r9j?2r.‘i.s5l wmv.CalifomiaApostiile.us _faliftimia Mobily Noinry Nalwk ■w.w.>v.CAMlNN,i,pjn 
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RECORDING REQUESTED BY AND 
WHEN RECORDED MAIL TO: 

David S. Demian, Esq. 

Finch, Thornton & Baird, LLP 
4747 Executive Drive, Suite 700 
San Diego, California 92121-3107 

MAIL TAX STATEMENTS TO: 

Fifth Avenue Landing, LLC 
Attn: Arthur E. Engel 
1311 First Avenue 
Coronado, Caj|fonua 92118 

Space above this line for Recorder's me 

ASSIGNMENT OF LEASEHOLD INTEREST IN LIEU OF FORECLOSURE 

APN: 760-017-38, 39 

The undersigned Assignor declares: 

Assignee [X] was / [ ] was not the foreclosing Beneficiary 
Amount of unpaid principal debt: $ 12,500,000.00 
Amount paid by the Assignee; $ 0 

DOCUMENTARY TRANSFER TAX: $ 0 (Rev. & T. Code, § 11926.) 

[ ] Unincorporated area; [X] City of San Diego 

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, SAN DIEGO 
CONVENTION CENTER CORPORATION, INC. (“Assignor”), a California nonprofit public benefit 
corporation, hereby unconditionally and irrevocably transfers, assigns, and conveys to FIFTH AVENUE 
LANDING, LLC (“Assignee”), a California limited liability company, all of Assignor’s right, title, and interest 
under that certain Amended, Restated, and Combined Lease dated April 6, 2010 (“Lease”), by and between San 
Diego Unified Port District, as lessor, and Assignor, as lessee, as evidenced by a Memorandum of Lease recorded 
on May 7, 2010 in the Official Records of San Diego County, California as Instrument No. 2010-0230906, for 
the following real property located in the City of San Diego, County of San Diego, State of California, described 
as: 


SEE LEGAL DESCRIPTION ATTACHED HERETO 
AS EXHIBIT “A” AND INCORPORATED BY THIS REFERENCE 

This Assignment is an absolute conveyance. Assignor having transferred said real property to Assignee for a fair 
and adequate consideration, such consideration being: (a) a covenant not to bring legal action arising out of 
Assignor’s delinquency and indebtedness of $12,500,000.00, plus interest, fees, and costs, as secured by that 
certain Deed of Trust with Assignment of Rents (Leasehold Interest) dated May 6, 2010, executed by Assignor, 
as trustor, for the benefit of Assignee, as beneficiary, recorded on May 7, 2010 in the Official Records of San 
Diego County, California as Instrument No. 2010-0230907 (“Deed of Trust”); and (b) other valuable 
consideration. 

This Assignment is made pursuant to the terms and obligations of Section 9(h) of the Lease (Special Provisions 
Regarding SDCCC Deed of Trust) as a specific transfer of rights under subsection (2Xa). Furthermore, as 
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provided by the Special Provisions Regarding SDCCC Deed of Trust, Assignee hereby agrees and covenants to 
assume each and eveiy obligation under the Lease. 

Assignor declares that this conveyance is freely and fairly made. It is the express purpose and intent of Assignor 
and Assignee that the interests of Assignee hereunder shall not merge with Assignee’s interests under the De^ of 
Trust, but shall be and remain at all times separate and distinct, notwithstanding any union of said interest in 
Assignee, and that the lien of the Deed of Trust in the Property shall be and remain at all times a valid and 
continuous lien on said real property until and unless released of record by Assignee or its successors and 
assigns. 


SEE ESTOPPEL AFFIDAVIT ATTACHED HERETO 
AS EXHIBIT “B” AND INCORPORATED BY THIS REFERENCE 


Dated: 




ASSIGNOR 


San Diego Convention Center Corporation, Ine., 
a CnlifruTija nrtr|profit public benefit corporation 



Name: 

Title: 


A notary public or other officer completing this certificate verifies only the identity of the individual who 
signed the document to which this certificate is attached, and not the truthfulness, accuracy or validity of that 
document. 


STATE OF CALIFORNIA ) 

) S5. 

COUNTY OF SAN DIEGO ) 

On Ju-A-t lg. 2-0 ttT before me, F- €FiLpS _, Notao' Public, 

pereonally appeared Dr\. V who proved to me on the basis of satisfactory 

evidence to be the person whose name is subscribed to the within instrument and acknowledged to me that he 
executed the same in his authorized capacity, and that by his signature on the instrument the person, or the entity 
upon behalf of which the person acted, executed the instrument. 


1 certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and ccarect. 



2 





wm FAY EVANS 
Commlision # 20SB020 
Notary PtiMtC'CiMomti 
San 04a|O County 


uniMiecouniy jt 
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EXHIBIT “A” 


LEGAL DESCRIPTION 
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EXHIBIT "A" 


Lease Dascriptlon for 

SAN DIEGO CONVENTION CENTER CORPORATION 
TIDELAND LEASE 
Parcel / Drawing No 019*063 
Within Corporate Limits of San DIago 


All that certain portion of land conveyed to Ihe San Diego Unified Port District by that 
certain Act of Legislature'of the State of California pursuant to Chapter 67. Statutes of 
1962, First Extraordinary Session, as amended, and delineated on that certain 
Miscellaneous Map No. 564, filed In the Office of the San Diego County Recorder on 
May 28.1976, File No. 76-164686, In the City of San Diego, County of San Diego, State 
of California, and more particularly described as follows; 


PARCEL NO. 1 (Land Area) 


Commencing at a 3* diameter brass disk monument stamped S.D.U.P.D. No. 14.jas;- 
shown on R.O.S, No, 16668, filed In Ihe Office of the County Recorder of San Diego‘ 
County July 25, 2000; thence leaving said monument South 39*31’53" East a distance’ 
of 74.59 feet (calculated) to the TRUE POINT OF BEGINNING of Parcel No. 1, said, 
point also being the beginning of a non-tangent 556.00 foot radius cun/e, concave to the 
north, a radial to said point bears South 00“22'28" East from the center of said curve; 
thence easterly along the arc of said curve through a central angle of 04M2‘56" an art 
distance of 45.77 feat to a point of reverse curvature, Ihe common radial of which bears 
South OS'OS^B" East from the center of said curve; thence southeasterly along tha arc 
of a 32.00 foot radius curve concave lo the southwest through a central angle of 
44'’46TB" an arc distence of 25.00 feet to a point on the southwesterly face of curb of a 
strael commonly known as Convention Way; thence along said face of curb line South 
Sa'ie'CS” East a distance of 427.86 feet to a point hereinafter known as Point ”A"; 
thence leaving said face of curb line South 39'‘40’52" Was! a distance of 83.00 feet; 
thence South 50'19'08" Eest a distance of 112.62 feet; thence South 39'40*52' West a 
distance of 110.00 feet lo a point on the U.S. Bulkhead Line as said U.S. BulMiead Line 
Is now established for tha Bay of San Diego and delineated on map entitled 'Harbor 
Lines. San Diego Bay, California File No. (D.O. series) 426' approved by the Secretary 
of the Army, April 29,1963. and filed in the Office of the Dlstricl Engineer. Los Angeles, 
California; thence leaving said U.S. Bulkhead Line and continuing South 39'40’52* West 
a distance of 1.00 foot; thence parallel with said U.S. Bulkhead Line North 50'19’0B“ 
Wasl a distance of 297.61 feet; thence South 39'40'52' West a distance of 1.00 foot; 
thence perailel writh said U.S. Bulkhead Line North SO'IO’OB’ West a distance of 179.41 
feet; thence South 39"40'52’ West a distance of 19B.00 feel; thence North 5O'19’08“ 
Was! a distance of 177.32 feet to a point on the southeasterly face of curb line of a 
street commonly known as Marina Park Way; thence along said face of curb line North 
39'40’52* East a distance of 200.00 feet to a point on sald U.S. Bulkhead Lina; thence 
leaving said U.S. Bulkhead Line and continuing along said face of curb North 39"40’52" 
East a distance of 2B.85 feel to the beginning of a 162.00 fool radius curve, concave to 



the southeast; thence northeasterly along the arc of said curve through a central angle 
of 49“56'40“ an arc distance of 141.21 feet to Ihe TRUE POINT OF BEGINNING of 
Parcel No. 1, containing 147,642 square feet or 3.39 acres of lidelands area. 


PARCEL NO. 2 (Land Area) 

Commencing at the above described Point “A“; thence continuing along said 
Convention Way face of curb South 50*19’08" East a distance of 106.62 feet to the 
TRUE point of BEGINNING of Parcel No. 2; thence continuing along said face of 
curb South 5D'19'08‘ East a distance of 235.00 (eel; thence leaving said face of curb 
South 39*40'52" West a distance of 193.00 feel to the above mentioned U.S. Bulkhead 
Line: thence leaving said U.S. Bulkhead Line and continuing South 39*40'52" West a 
distance of 1,00 feel; thence parallel vvilh said U.S. Bulkhead Line North 50’19'08"Weat 
a distance of 235.00 (eel; thence North 39*40'52" East a distance of 1.00 fedt to said 
U.S. Bulkhead Line; thence leaving said U.S. Bulkhead Line and continuing North 
39MO'52“ East a distance of 193.00 feel to the TRUE POINT OF BEGINNING of Parcel 
No. 2, containing 45,590 square feet or 1.05 acres of tideiands area. 

ALSO: Reserving therefrom a City of San Diago Water easement 15.00 feet in width 
lying within Parcel No, 1 as delineated and described as Easement No. 2 on sheets 2 
and 4 ot Drawing 019-063, 

ALSO; Reserving therafrom a City of San Diego Storm Drain easement 20.00 feel in 
width lying within Parcel No. 1 as delineated and described as Easement No. 3 on 
sheets 2 and 4 of Drawing 010-063. 

ALSO; Reserving (herefrom an easement for Public Pedestrian Access 25.00 feet in 
width lying within Parcel No.'s 1 end 2 as delineated and described as Easement No. 4,: 
on sheets 2 and 4 of Drawing 019-063. 

ALSO: Reserving therefrom a City of San Diego Water easament 30.00 feet in width as 
shown On City of San Diego Dwg, No. 11668-35-D and lying within Parcel No.'s 1 and 2 • 
as delineated and described as Easement No, 5 on shaels 2 and 4 of Drawing 019-063. 

ALSO: Reserving therefrom a City of San Diego Storm Drain easement 30.00 feel In 
width lying within Parcel No. 1 as delineated and described as Easement No. 6 on 
sheets 2 and 4 of Drawing 019-063. 

ALSO: Reserving therefrom an easement for Public Pedestrian Access 24.00 feet in 
width lying within Parcel No. 2 as delineated end described as Easement No. 8 on 
sheets 2 and 4 of Drawing 019-063. 

ALSO; Reserving therefrom a Public Pedestrian Access easement 35.00 feet in width 
lying within Parcel No.'s 1 and 2 as delineated and described as Easement No. 9 on 
sheets 2 and 4 of Drawing 019-063. 



The above described lldelands lease and'reservalion areas are those delineated on 
■ San Diego Unified Port Distrlcl Drawing No. 019-063 dated 18 March 2010, and made a 
part of this agreement 

Alt bearings and distances In the above legal description are grid, and based upon the 
California Coordinate System, Zone 6, NAD. 83, Epoch 1991.35. 
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P.O.C. 

3" DIA. BRASS 
DISK MONUMENT 
STAMPED ’’SOUPD-14" 
AS SHOWN ON 
R.O.S. NO. 16668 


FACE OF 


019-005 

CITY OF SAN DIEGO 
CONVENTION CENTER 



S39*40’52 W ^ 
1.00' TYP. 

DETAIL 'B' 

SCALE: r=10' 



P.O.C. PCL. 2 
(POINT "A") 


D19-017 

CITY OF SAN DIEGO 
CONVENTION CENTER 
EXPANSION • 


019^064 

FIFTH AVE. LANDING. LLC 
LAND area PARCEL NO. 1 


PARCEL NO, 2 
LAND AREA 
45,590 SQ;.RT‘.: I 
(1.05 ACRE)'- 



‘'^^'^ 04-4 
HILTON 

^ SAN DIEGO 


1. LEASE AREAS SHOWN SHADED. 

2. EASEMENTS SHOWN HATCHED (SEE SHEET 2)., 

3i ALL BEARINGS AND DISTANCES ARE GRID, BASED UPON THE 

THE CALIF. COORDINATE SYSTEM ZONE 6, N.A.O. 83, EPOCH 1991.35. 
I 4. FOR TRAVERSE DATA. SEE SHEET 4 OF 4. _ 


GRAPHIC SCALE 

0 ■ SO* loor aoff 1 


r=2W 


DATE_ta-Mf&^.L°. 

scale 

REF. 2?-<9 _ 


DRAW N . CSH - 
CHECHED_ 


REVIEWED- 




APPROVED 


SAN DIEGO UNIFIED PORT DISTRICT 

tideland.lease 

• WITHIN CORPORATEllMITS OF SAN DIEGO. 

SAN DIEGO CONVENTION 
CENTER CORPORATION 


DRAWING NO. 
SHEET 1 OF 1 

019-063 
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_ TRAVERSE DATA 

(T) S50*19'08"E-196,62’ 

@ SJ9’40’52’'W-193.00' 

d) S39*4D'52"W-1.0D' 

0 S50'19'08'E-235.0D' 

0 S39'40'52"W-110.00' 

© S50‘19'08"E-112.62' 

0 539'40’52"W-83.00' 

© &-4'42'58- 
Rs^556.00' 

.L=45.77’ 

0 N5-05'26"W-RADIAL 
0 N39*40'52''E-RADIAL 

/\ 15.00' CITY OF SAN DIEGO STORM DRAIN ESMT. SDUPO DWG. NO. 519-025 EXIST'., 

15.D0'' CITY OF SAN DIEGO WATER ESMT. 519-D34 EXIST. 

20.00 CITY OF SAN DIEGO STORM DRAIN ESMT. SDUPO DWG, NO. 519-005 EXIST- 

A\ 25.00* PUBLIC PEDESTRIAN ACCESS ESMT. 

30.00' CITY OF SAN DIEGO WATER ESMT, S,D.U,P.D. DWG. NO. 519-031 EXIST. 

30.00' CITY OF SAN OIEGO STORM DRAIN ESMT. EXIST. 

A 60.00* CITY OF SAN OIEGO GEN. UTIL. ESMT. EXIST. 

A 24.00* f=UBUC PEDESTRIAN ACCESS ESMT. 

35.00’ PUBLIC PEDESTRIAN ACCESS ESMT. 

A OTY OF SAN DIEGO-GENERAL UT1UTY EASEMENT 519-D30 EXIST. 

\ < 



0 A=44'46*18'* 

R-=32.00* 

L=25.D0* 

0 N50'19'08’’W-177.32’ 
0 S39-40'52"W-198.00' 
0 N50*19*08'*W-179.41‘ 
0 N39’40*S2'*E-200.00* 
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SAN DIEGO UNIFIED PORT DISTRICT 

date 18 MAR 2010 

CHECKED 
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REVIEWO) 

TiOELAND LEASE 

REF. 2E-19 

APPROVED 

WfTHJN CORPORATE UMlTS OF SAfV OJcGD 

SAN DIEGO CONVENTION 

CENTER CORPORATION 

DRAWINQ NO. 

SHEET i OF i 

019-063 
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EXHIBIT “B” 


ESTOPPEL AFFIDAVIT 


THIS ASSIGNMENT IS AN ABSOLUTE CONVEYANCE, ASSIGNOR HAVING TRANSFERRED SAID INTEREST 
TO ASSIGNEE FOR A FAIR AND ADEQUATE CONSIDERATION, SUCH CONSIDERATION IN ADDITION TO 
ANY ABOVE BEING RECITED, BEING IN FULL SATISFACTION OF ALL OBLIGATIONS SECURED BY A DEED 
OF TRUST EXECUTED BY SAN DIEGO CONVENTION CENTER CORPORATION, INC, AS TRUSTOR FOR THE 
BENEFIT OF FIFTH AVENUE LANDING, LLC, AS BENEFICIARY, RECORDED ON MAY 7 2010 IN THE 
OFFICIAL RECORDS OF SAN DIEGO COUNTY, CALIFORNIA AS INSTRUMENT NO. 20IO-02309o’7. 


AFFIANT, AS ASSIGNOR, DECLARES THAT THIS CONVEYANCE IS FREELY AND FAIRLY MADE AND THAT 
THE ASSIGNMENT IS INTENDED TO BE AND IS AN ABSOLUTE CONVEYANCE OF THE TITLE OF THE 
PROPERTY DESCRIBED THEREIN TO THE ASSIGNEE NAMED TUCRCIN, AND WAS NOT AND IS NOT NOW 
INTENDED AS A MORTGAGE, TRUST CONVEYANCE. OR SECURITY OF ANY KIND IT IS THE INTENTION 
OF AFFIANT, AS ASSIGNOR IN THE ASSIGNMENT, TO CONVEY, AND BY THE ASSIGNMENT AFFIANT DID 
CONVEY, TO THE ASSIGNEE NAMED THEREIN ALL ITS RIGHT, TITLE, AND INTEREST ABSOLUTELY IN 
AND TO THE PROPERTY DESCRIBED THEREIN AND THAT POSSESSION OF THE PROPERTY HAS BEEN 
SURRENDERED TO THE ASSIGNEE. 


AFFIANT WILL TESTIFY, DECLARE, DEPOSE, OR CERTIFY BEFORE ANY COMPETENT TRIBUNAL OFFICER, 
OR PERSON, IN ANY CASE NOW PENDING OR WHICH MAY HEREAFTER BE INSTITUTED REGARDING THE 
PARTICULAR FACTS SEX FORTH HEREIN. 


Dated: 


AR FACTS SET I 

M/jm 


SAN DIEGO CONVENTION CENTER, INC, 
A CALIFORNIA CORRORATION 





A notary public or other officer completing this certificate verifies only the identity of the individual who 
signed the document to which this certificate is attached, and not the truthfulness, accuracy or validity of that 
document. 


STATE OF CALIFORNIA) 

) ss. 

COUNTY OF SAN DIEGO ) 

On a6t5 before me, _ f. Notmy Public, personally 

appeared . Xhofflas ., who proved to me on the basis of satisfactory evidence to be the person 

whose name is subscribed to the within instrument and acknowledged to me that he executed the same in his authorized capacity 

^ that by his signature on the instrument the person, or the entity upon behalf of which the person acted, executed the 
instrument. 


1 certify under PENALTY OF PERJURY under the laws of the State of Califonua that the foregoing paragraph is true 
and correct. 


WITNESS my hand and olficial seal. 






PATir fAV EVANS 
Commission 0 2086020 { 

Notary PuDiic • Czilfwnia 1 
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